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Decisions recently rendered by the Lllinois 
Supreme and Appellate Courts in the cases 
of Rhodes v. Mo. Sav. & Loan Co., and 
Wierman v. The International Loan & In- 
yestment Union, point out an error quite too 
common to the managers of building and loan 
associations, everywhere, viz., the idea that 
such associations may issue whatis called 
“paid up’’ stock, or stock which, by agree- 
ment, shall be regarded as full paid at 
a certain time in the future. Slight re- 
flection will serve to show the utter legal 
incapacity of a building and loan association 
todetermine in advance the date of the ma- 
turity of its stock. Such time must, in the 
nature of the investment, be undeterminable 
shead, being entirely dependent upon the 
earnings of the stock. The Illinois courts hold 
in both of the above cases that such associa- 
tions have no power to issue what is known 
as ‘‘paid up’’ stock. It follows, necessarily, 
that such associations have not power to is- 
sue stock with an agreement that at any time 
before the actual payment of the face value 
thereof such stock shall, by earnings, or in- 
terest thereon, become fully paid. In the 
nature of things it is the case that a building 
and loan association cannot in advance know 
that at any period before the face amount of 
stock has been paid the earnings thereon, 
when added to the amount actually paid, will 
make it full paid, because what amount or 
per cent. will, in the conduct of the bysiness, 
be actually earned, cannot be known in ad- 
vance. All contracts and agreements of 
building associations to the effect that after 
the payment of a certain sum, less than the 
face value, stock shall be considered full 
paid, are therefore ultra vires and void. The 
contract being one repugnant to the statute 
under which the corporation was created, all 
persons are chargeable with notice that it wa¢ 
not within the powers of the association. The 
contract, however, is one which does not in- 
volve moral turpitude upon the part of the in- 
vestor. It is an agreement not malum in se, 
but malum prohibitum. Therefore, the courts 
also held that the benefits received by the as- 
sociation under the arrangement which it 





made with the investor is not the alleged con- 
tract which it entered into with him, but the 
money which had been actually paid by him ; 
in other words, as the case stands, the in- 
vestor obtained a loan from the association, 
which should have been made only in accord- 
ance with its chartered rights, so that the 
terms given to him should not be variant from 
those offered to every other stockholder and 
borrower. The money paid by the investor is 
not to be confiscated, but he is not entitled 
to anything which the association had not, 
under its charter, a right to accord to every 
member, and he is subject to the burdens im- 
posed upon every member and borrower of 
the class to which he belongs. These decis- 
ions are timely and should be heeded by the 
officers of building associations, many of 
whom seem to have little appreciation of the 
restrictive powers of such organizations. 





The question of what constitutes a valid 
marriage is often difficult of determination 
upon the facts involved in particular cases. 
The Supreme Court of Minnesota recently 
struggled with a problem of this kind in 
Carey Adm. v. Hulett, the facts of that case 
being somewhat out of the ordinary. It ap- 
peared that the respondent had been for a 
long time prior to the execution of the mar- 
riage contract in the employment of Hulett 
as housekeeper, at his farm, some miles out 
of the city of Duluth. Her testimony is that 
immediately after the execution of this con- 
tract she moved into his room, and that from 
henceforth until his death they occupied the 
same sleeping apartment, and cohabited to- 
gether as husband and wife. But she admits 
that it was agreed between them that their 
marriage was to be kept secret until they 
could move into Duluth and go to house- 
keeping, in a house which Hulett owned in 
that city. While a feeble effort was made to 
prove that their marital relation had become 
known to one or two persons, yet the evi- 
dence was conclusive that their marriage con- 
tract was kept secret; that they never pub- 
licly assumed marital relations or held them- 
selves out to the public as husband and wife, 
but, on the contrary, conducted themselves 
so as to leave the public under the impression 
that their former relations of employer and 
housekeeper remained unchanged. Upon this 
state of facts the contention of the appellants 
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was that there was no marriage, notwithstand- 
ing the execution by them of the written con- 
tract; that in order to constitute a valid com- 
mon law marriage, the contract, although in 
verba de presenti, must be followed by habit 
or reputation of marriage, that is, by the 
public assumption of marital relations. 

The Minnesota court say that they d> not 
so understand the law. The law, they say, 
views marriage as being merely a civil con- 
tract, not differing from any other con- 
tract, except that it is not revocable or disso- 
luble at the will of the parties. The essence 
of the contract of marriage is the consent of 
the parties, as in the case of any other con- 
tract, and whenever there is a present perfect 
consent to be husband aud wife the contract 
of marriage is completed. The authorities 
are practically unanimous to this effect. 
Marriage is a civil contract jure gentiwm to 
the validity of which the consent of parties 
able to contract is all that is required by nat- 
ural or public law. If the contract is made 
per verba de presenti and remains without co- 
habitation, or if made per verba de futuro 
and be followed by consummation, it amounts 
to a valid marriage in the absence of any 
civil regulations to the contrary. The maxim 
of the civil law was ‘‘consensus non concu- 
bitues facit matrimonium.’’ 

The whole law on the subject is that to 
render competent parties husband and wife 
they must, and need only, agree in the pres- 
ent tense to be such, no time being contem- 
plated to elapse before the assumption of the 
status. If cohabitation follows it adds noth- 
ing‘in law, although it may be evidence. of 
marriage. It is mutual present consent law- 
fully expressed which makes the marriage. 

See, also, the leading case of Dalrymple v. 
Dalrymple, 2 Hazzard Rep. 54, which is the 
foundation of much of the law on the subject. 
It is there held that an agreement to keep 
the marriage a secret does not invalidate it, 
although the fact of secrecy might be evi- 
dence that no marriage ever took place. 

The only two cases in which anything to 
the contrary was actually decided, seem to 
be Regina v. Millis, 10 Cl. & F. 534, and 
Jewell v. Jewell, 1 Hun (U. S.), 219, the 
court in each case being equally divided. 
But these cases have never been recognized 
as the law, either in England or in this coun- 


try. 





NOTES OF RECENT DECISIONS, 


RaitroaD Company—StTREET Rarware | 
REASONABLENESS OF RuLES—TENDER OF Farge, — 
—Barker v. Central Park, N. & E. R. R. Co,” 
45 N. E. Rep. 550, decided by the Court of” 
Appeals of New York, was an action for age” 


sault wherein it appeared that plaintiff tend- 
ered a five-dollar bill to defendant’s street 


car conductor in payment of a five-cent fare, ~ 


stating that it was the only money he had 
with him, and that the conductor refused to 
change it, and ejected him. It was stip 
lated that defendant had a rule (not brought 
to plaintiff’s notice) requiring conductors to 
furnish change to the amount of two dollars, 
but that there was no rule forbidding con 
ductors to make change for a larger amount, 
There was no evidence of a custom on the 
part of plaintiff or the public of tendering to 
defendant five dollars in payment of a five cent 
fare, and receiving the change, but plaint- 
iff testified that on a former occasion, and 
on another line, he had offered a five-dollar 
bill for his fare and that it had been changed 
for him. It was held that the tender was 
unreasonable, as a matter of law. The only 
case cited as holding for the plaintiff was 
Barrett v. Railway Co., 81 Cal. 296, 22 Page. 
Rep. 859. As to that case the New York court 
says that ‘‘we agree with the learned Su- 
preme Court of California that a passenger 
upon a street railroad is not bound to tender 
the exact fare, but must tender a reasonable 
sum, and the carrier must accept such tender 
and furnish change to a reasonable amount; 
but we cannot assent to the conclusion thats 
tender of five dollars is a reasonable sum. It 
is quite possible that there existed local rea 
sons for the decision in California, as the 


judge writing the opinion suggested that the — 


five-dollar gold piece was practically the low- 
est gold coin in use in that section of the 
country.”’ 





ConsTITUTIONAL Law — Limirep Divorce. 
—In Middleton v. Middleton, 35 Atl. Rep. 
1065, decided by the Supreme Court of Er 
rors and Appeals of New Jersey, it was held 
that an act permitting a limited divorce for 
adultery or desertion, attended by special 


“onsequences with regard to property rights, 
on the application of a person holding col — 


scientious scruples against absolute divorce, 


and not otherwise, is contrary to the spirit of 
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the constitutions of the State of New Jersey 
‘and of the United States ; that a classification 
defined only by inquiry into the private opin- 
jons of an offended party is not such as the 
principles of constitutional construction will 
sustain. ‘‘The constitution of the United 
States,’’ says the court, ‘‘forbidsjany{State to 
deny to any person within its jurisdiction the 
equal protection of the laws, and it certainly 
seems to be a true construction of that pro- 
hibition to hold that the laws which are oper- 
ative should be laws which impress them- 
selves equally upon all, without regard to the 
individual opinions of any. Accepted au- 
thorities, in treating of constitutional limita- 
tions, bave laid it down that ‘a statute would 
not be constitutional * * * which would 
select individuals from a class, * * * and 
subject them to peculiar rules, or impose 
upon them special obligations or burdens, 
from which others in the same class are ex- 
empt.’ Cooley, Const. Lim. (5th ed.) p. 
391. The case of Ho Ah Kow v. Nunan, 5 
Sawy. 552, especially page 562, par. 1, 12 
Fed. Cas. 256, also sustains this doctrine. 
The law under consideration selects individ- 
uals from a class of married offenders, and 
subjects them to peculiar rules, and imposes 
upon them special burdens. It singles out 
those whose consorts happen to hold certain 
scruples, subjects them to a peculiar rule of 
accountability, and imposes upon them con- 
sequences from which all other equal of- 
enders are free. Where a different result is 
provided for dereliction on the part of one 
person from that which is attached to the 
same dereliction on the part of another, there 
‘sa discrimination applied to that offender 
which is contrary to the spirit of the consti- 
tution of this State and of the United States.’’ 





Executor aND ADMINISTRATOR’s LIaBILITY 
FoR Money Deposirep 1n Bank.—The Su- 
preme Court of Washington decide, in In re 
Kobler’s Estate, 47 Pac. Rep. 30, that an 
executor is not liable for money deposited to 
the trust account in good faith, in a solvent 7 
bank of good repute which afterwards be- 
comes insolvent. The court says in part: 

In Fairchild v. Hedges, 44 Pac. Rep. 125, this court 
held that a county treasurer was liable for the funds 
of the county deposited by him in a bank which at. 


terwards became insolvent. Counsel for the treas- 
Urerin that case cited numerous cases, in which it 





had been held that executors, administrators, and 
guardians were not liable under such circumstances! 


and, in referring to the line of authorities thus relied 
upon, this court said: ‘The distinction is very clear 
between the liability and duty of one receiving 
moneys as a guardian, for the benefit of a private in- 
dividual, and the liability imposed by statute and by 
express undertaking upon a public officer, as in the 
case at bar. As to the former, ‘he is merely the 
trustee or agent of the private parties interested in 
the money, and no greater or higher responsibility 
should be imposed upon him than would be imposed 
upon any agent or trustee.’ People vy. Faulkner, 107 
N. Y. 488,14 N. E. Rep. 415.” Itis true that this 
court was not called upon in that case to decide the 
guestion involved in the present case, but it is, never- 
theless, true that we recognized that a distinction ex- 
isted between the liability of a public officer dealing 
with public moneys and that of an executor or guard- 
ian who deals with the funds of individuals, and this 
recognition was not simply mere dictum. The uni- 
form holding of courts has been that executors, ad- 
ministrators, and guardians are bound by no greater 
or higher responsibility than that which is imposed 
upon any agent or trustee; and, where such a one in 
good faith deposits money in a bank of good repute 
to the trust account, he ought not to be held liable for 
its lossin consequence of the failure of the bank. 
Jacobus v. Jacobus, 37 N. J. Eq. 17; Twitty v. Houser, 
78. C. 158; Cox v. Roome, 38 N. J. Eq. 259; Norwood 
v. Harness, 98 Ind. 134;: In re Law’s Estate (Pa.), 22 
Atl. Rep. 831; People v. Faulkner, 107 N.Y. 488, 14 
N. E. Rep. 415; Moore v. Eure, 101 N. C. 11,7 S. E. 
Rep. 471; People v. Walsen (Colo. Sup.), 28 Pac. Rep. 
1119; Ex parte Jones, 4 Cranch, C. C. 185, Fed. Cas. 
No. 7,448; Pom. Eq. Jur. § 1007; Schouler, Ex’rs, § 
818; 2 Woerner, Admr., p. 711; 38 Redf. Wills, 394; 1 
Perry, Trusts, § 443. While many of the courts from 
whose decisions we have cited hold public officers, 
such as State, county, and township treasurers, to be 
absolutely liable for all public money received by 
them, none of them (so far as we have been able to 
discover) have held that executors or trustees are 
bound by’a similar obligation. 





CuatTEL MortGace—Insoitvent CorpPora- 
TIoN—Law or Prace.—An important point 
decided by the Supreme Court of Texas in 
Fowler v. Bell, 37S. W. Rep. 1058, is thata 
chattel mortgage executed in Iowa by a cor- 
poration created by the laws of that State, 
but doing business in Texas, in contemplation 
of insolvency, and covering property located 
in Texas, cannot be enforced there, though 
such mortgage was valid in Iowa. The court 
has this to say on the subject: 


In support of the second proposition above stated, 
it is claimed that, this mortgage having been executed 
in Iowa, where the law permitted such disposition of 
the property, it is to be governed in its construction 
and enforcement by the laws of that State. We will 
remark, however, that it was made with a view to its 
enforcement in Texas, and embraced alone property 
situated in Texas. In support of the position taken 
by counsel, above stated, the following cases are cited: 
Ryan v. Railway Co., 65 Tex. 138; Weider v. Maddox, 
66 Tex. 372, 1S. W. Rep. 168; Rue v. Railway Co., 74 
Tex. 479, 8S. W. Rep. 533. We will briefly review 
some of the cases cited by the defendants in error, 
which, in our opinion, are not in point as authority 
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upon the question here involved. In the case of Ryan 
v. Railroad Co., the question was whether the 
law of Missouri or the law of Texas should 
govern in the construction of a contract for 
the shipment of goodsfrom St. Louis into Texas 
over the Missouri, Kansas & Texas Railroad. It was 
a case in which performance of the contract began in 
Missouri and terminated in Texas, and the court held 
that under such circumstances the law of the place of 
making the contract would be applicable. In Weider 
v. Maddox an assignment made in the State of Mis- 
souri in accordance with the laws of that State, which 
embraced personal property situated in Texas, was 
upheld against the lien of an attachment levied in 
this State after the assignment was executed and re- 
corded; but it was expressly shown by the opinion 
that the terms of the assignment did not in any way 
conflict with the assignment law of this State. Rue v. 
Railway Co. involved the validity of a contract made 
under these circumstances: Talmage, the general 
manager of the railroad company, entered into a con- 
tract with Rue, by which the latter was appointed 
stock agent for the railroad company in Texas at a 
salary of $2,000 a year, and, in addition thereto, the 
stock yards and feeding pens at several points in 
Texas and the Indian Territory were leased to Rue for 
a number of years, and he given the exclusive right 
to feed cattle shipped over that railroad. By the 
terms of the contract, the profits of this business were 
to be divided between Rue and Talmage, which was 
in violation of the constitution and laws of the State 
of Missouri, in which State the contract was made, 
and in which State likewise the railroad company was 
chartered. There was no law in Texas which would 
uphold such a contract as that made between these 
parties. The contract was so obviously contrary to 
good morals, fair dealing, and honesty towards the 
railroad company on the part of its officer, partici- 
pated in by Rue, that it would seem to have been 
contrary to the public policy of this State, and there- 
fore there was no conflict between the law of Mis- 
souri and the laws or public policy of Texas upon 
this question. We are not called upon in this case to 
approve or dissent from the opinion delivered in that 
case. It is not authority in the case now before the 
court, and cannot be held to control or influence a de- 
cision of the question now under consideration. 
Defendant in error’s counsel cite Jn re Prime, 136 
N. Y. 347, 32 N. E. Rep. 1091, as relevant to the ques- 
tions under discussion. The only point in that case 
which could be considered as in the remotest degree 
akin to this is thus expressed in the syllabus of the 
case; “A(State statute granting powers and privileges 
to corporations in the absence of plain indications to 
the contrary appearing on the face of the act applies 
only to corporations created by the State.”? Mani- 
festly that case has no relevancy to any question now 
before the court. In Barth vy. Backus, 140 N. Y. 230, 
85 N. E. Rep. 425, cited by. counsel, the court 
refused to sustain an assignment, made by a 
Wisconsin corporation doing business in the 
city of New York, of personal property in that State, 
because the law of Wisconsin upon the subject of as- 
signments required creditors to accept the assign- 
ment and discharge the assignor, and was considered 
by the New York court to be in the nature of a bank- 
rupt or insolvent law. If at all applicable, that case 
does not sustain the contention of the defendants in 
error. We deem it unnecessary to review the case at 
greater length. We are earnestly asked to carefully 
examine Vanderpoel v. Gorman, 140 N. Y. 563, 35 N. 
E.. Rep. 982, which, upon careful examination, we 














find to be a case in which a corporation created 
the laws of New Jersey, doing business in the State of 
New York, made a general assignment for the benefit” 
of all ofits creditors without preferences. An ate 
tachment was levied in the State of New York upon 
the property assigned, and the assignee brought suit — 
to recover damages for the levy upon and sale of the © 
property. The defendant in that suit claimed that 
the assignment was void on account of the provisions _ 
of a statute of the State, which, among other things 
provided, “‘that no corporation shall make any trans. 
fer or assignment to any person whatever in contem. © 
plation of its insolvency, and every such assignment 
is declared to be void.” It was claimed that the for — 
eign corporation was embraced inthe general lan 
guage of this statute. The court held that the lay 
above quoted did not apply to foreign corporations, 
That court also held that the right to make such an 
assignment as was made in that case was inherent in 
all corporations unless prohibited, and, not being pro 
hibited to the foreign corporation by the tefms of the 
statute, the assignment was not violative of any law 
in the State of New York. There are two marked © 
distinctions between that case and this: First. The — 
instrument in that case was of a character which the 
laws of New York permitted to be made, and which © 
the courts of -that State held all corporations had the 
inherent power to make, unless restrained therefrom, 
In this case the instrument is one which the courts of 
this State held that no corporation has the power to 
make unless authorized by statute of this State. See 
ond. In that case the instrument was a general as 
signment distributing all of the assets of the corporm” 
tion equally among the creditors, which is not de 
nounced by any decision in this State; while the im” 
strument in this suit is one which is not approved by 
the New York case, but is directly and emphatically” 
denounced by the laws of this State as embodiedin 
the decision of its courts. The two cases are so dit 
similar that the one is not authority in the considera — 
tion of the other. 4 





































LIENS OF ATTORNEYS. 


One of the earliest lessons an attorney) 
learns when beginning practice, is how > 
regulate his fees so commensurately with serv- 
ices rendered that they are neither large 
enough to frighten away clients, or sosmall a8 
to impress them with the idea of cheapness, | 
lest they judge the attorney’s ability accord 
ingly. Ordinarily attorneys are too shrewd @ 
lose fees, albeit, it sometimes happens. In 
this paper it is designed to point out to what 
extent a lien attaches to a client’s caused 
action or to his documents in possession of 
an attorney, and also to collate the more te 
cent decisions on this subject. Wharton di 
vides attorney’s liens in two classes, retail & 
ing and charging. The retaining lien a @ 
thorizes the attorney to retain the debtors” 
property in his hands to pay a debt due the 
attorney, and the charging lien gives the ate 
torney the right to collect such debt, 98 
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prior claim out of property in the hands of 
another.' An attorney has a retaining lien 
on all papers and documents which come to 
him in his professional character for a bal- 
ance due him in his professional employ- 
ment.? But the balance must be due in his 
professional employment and the papers must 
be acquired in, his professional character. 
The lien does not attach for money lent, nor 
upon documents acquired as prochein ami.* 
But where an attorney employed by a railroad 
company ata fixed salary advances money 
for the company’s purposes, he is entitled to 
a lien for retention of papers for the whole 
amount of his claim.* If papers or docu- 
ments come into the hands of an attorney for 
professional services, it is immaterial that 
they are intrusted for some particular object, 
unless there is an express agreement to the 
contrary that forbids the idea of a lien,’ and 
where deeds are delivered for the purpose of 
conducting a suit the general lien prevails. 
But where delivered for a specific purpose 
there can be no lien beyond that purpose, as 
where certain papers were delivered for the 
purpose of preparing a mortgage the attorney 
has not as against the mortgagee a lien for a 
demand against the mortgagor.® Solicitors 
employed to prepare a marriage settlement 
and accompanying documents have no lien 
thereon for their costs.’ Where property is 
conveyed to one of two solicitors carrying on 
business ostensibly as partners, and the deed 
remains in his possession’ as a trustee, he ac- 
quires no lien upon it for costs due to his 
firm; and it is immaterial that, as between 
the solicitors themselves, there was no part- 
nership. The restricted and qualified pos- 

1 Wharton on Agency, sec. 623. 

2 Stevenson v. Blacklock, 1 Maule & S. 535; St. John 
y. Diefendorf, 12 Wend. (N. Y.) 261; Dennett v. 
Cutts, 11 N. H. 163; Robinson v. Hawes, 56 Mich. 135; 
Weeks on Attys., secs. 371, 607; Sanders v. Seelye, 
128 Ill. 631. 

$ Walker v. Sargeant, 14 Vt. 247; Montague on 
Liens, 1, 53. 

4 Finance Co. of Pa. v. Charleston, C.& C.R. R. 
Co. (C. C.), 52 Fed. Rep. 526. 


5 Ex parte Sterling, 16 Ves. 258; Stevenson Vv. Black- 
lock, 1 Maule & S. 585; Lawson v. Dickinson, 8 Mod. 


_ 807; Balch v. Symes, 1 Turn. & R. 87; Sanders v. 


Seelye, 128 Ill. 631. ; 

6 Lawson v. Dickinson, 8 Mod. 306. 

1 In re Snell, 6 Ch. Div. 105, and In re Mayson & 
Taylor, 10 Ch. Div. 729; In re Lawrence, 8 Reports, 
102. 

’ Vaughan yv. Vanderstegen, 2 Drew 409, and An- 


. Resley’s Case, Jd. followed; In re Gough, 8 Rep. 290; 


Loyd v. Gough, Jd. 








session excludes the idea of a general lien.* 
But if the property be allowed to remain in 
the attorney’s hands, after the specific pur- 
pose for which it is left is fulfilled, the gen- 
eral lien will attach.° The lien which an at- 
torney has -is only commensurate with the 
rights to which the party delivering the deeds 
has therein.” An attorney has a retaining 
lien on funds placed in his hands to be used 
as fees and disbursements in the cause.” 
And a lien will attach on money in the hands 
of an attorney which he has collected for his 
client to secure his reasonable compensation 
for services and disbursements; and he can 
retain enough of the money to pay a general 
balance due him for services and disburse- 
ments, although rendered in a different suit.” 
The general lien may be lost or waived in 
several ways; for instance, by setting up an 
inconsistent claim, by parting with the pos- 
session, by bringing action or by taking other 
security..* Where an attorney recovers judg- 
ment against a client for services in a suit, 
the lien on any papers in his hands pertain- 
ing to the suit or on any judgment rendered 
therein is lost by his judgment against the 
client.” The taking of independent security 
waives the lien, even though the security 
proves ‘unavailable. But it has been held 
that the taking of a promissory note from a 
client does not deprive the attorney of his 
lien.” An agreement between the client and 
attorney which shows clearly an intention to 
rely upon some other security waives both 
retaining and charging lien. If an attorney 
refuse to proceed with his client’s cause his 
lien is superseded, and he must allow a new 
attorney to see any necessary papers de- 
tained in his possession under his lien, and 
he must himself attend with them in court or 
permit the new attorney to have them for 

9 Judson v. Etheridge, 1 Cromp. & M. 473; Jackson 
v. Cummings, 5 Mees. & W. 542. 

10 Hx parte Sterling, 16 Ves. 258; Weeks on Attor- 
neys, sec. 371. 

ll Hollis vy. Claridge, 4 Taunt. 807; Hx parte Nesbitt, 
2 Shoales & L. 279. 

12 In re Paschel, 10 Wall. (U. S.) 483; In re Knapp, 
85 N. Y. 284. 

18 Hurlbert v. Brigham, 56 Vt. 368; Canary v. Rus- 
sell (Sup.), 31. N. Y. 8. 291, 24 Civ. Proc. R. 109, 10 
Misc. Rep. 597; Scott v. Darling, 66 Vt. 510. 

14 Weeks on Attys., sec. 375, and cases cited. 

1 Jones v. Muskegon Circuit Judge, 54 Mo. 876. 

16 Fulton v. Harrington (Del. Err. & App.), 30 Atl. 
Rep. 856, 7 Houst. 182. 


7 Davis v. Jackson, 86 Ga. 138. 
18 Renick v. Ludington, 16 W. Va. 378. 
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that purpose.” But if the client discharges 
him after he has expended costs his lien ex- 
tends to refusing the use of the papers to 
either client or new attorney.” The charg- 
ing lien differs from the retaining lien in that 
it exists independently of:possession on the 
part of the holder. Itis a special lien to 
which an attorney or solicitor is entitled upon 
funds in court recovered through his exer- 
tions." And it may exist in both legal and 
equitable proceedings.” ‘‘The lien attaches 
on the fruits of a judgment or decree. It 
attaches to the money payable to the client 
thereunder or by virtue of an award and to 
money paid or payable into court in the 
course of an action or suit or in any other 
way if the proceeds of the labor and skill of 
an attorney.’’* An attorney’s lien upon a 
judgment recovered through his effort is 
superior to a claim of the creditor in whose 
favor execution has been levied,” and he has 
a lien on the costs in an action to the amount 
of his fee and can satisfy a judgment for the 
same or discharge a judgment debtor held in 
jail limits under such a judgment. And 
the lien cannot be defeated by the insolvency 
of the client or by his assignment of the 
fund.” An sttorney’s lien for compensation 
attaches to the judgment in the hands of an 
assignee for value without notice.?’ The 
charging lien, itseems, does not as a rule ex- 
tend to lands recovered in a suit upon the 
principle that this creates an equitable mort- 
gage and would be opposed to the registry 
system.** An attorney has no lien upon the 
land in prosecuting a suit in equity to estab- 
lish title,” or to1emove a cloud from the 


19 Creswell v. Byron, 14 Ves. 271; Buckley v. Buck- 
ley, 18 N. Y. S. 607. 

20 Newton v. Harrington, 4 Scott (N. S.), 769. 

21 Wharton on Agency, sec. 623, 20 Am. L. R. 822. 

22 Bartree v. Watson, 2 Keen (Eng.), 713; Jones v. 
Frost, L. R. 7 Ch. 773. 

23 Ex parte Price, 2 Ves. Sr. 407; Mitchell v. Old- 
field, 4 T. R. 123; May v. Sibley, 69 Ga. 133; Mosely v. 
Norman, 74 Ala. 422; Tabian v. Horn, Moody & R. 
228; Irving v. Viana,2 Y. & Jer. 70; Barnesby v. 
Powell, Amb. (Eng.) 102. 

24 Henry v. Traynor, 42 Minn. 234; Dienst v. McCaf- 
frey, 32 N. Y. S. 818. 

2% Davis v. Bowe, 54 N. Y. Sup. Ct. 520. 

2% McCain v. Portis, 42 Ark. 402; Cent. R. v. Pettus, 
118 U. S. 116. 

27 Guliano v. Whitenack (Com. Pl. N 
8. 415, 24 Civ. Proc. R. 55, 9 Mise. Rep. 
Sullivan, 3 N. D. 280; Hawk v. Ament, 28 Til. 
390. 

2% 21 Am. L. R. 82. 

% McCollough v. Flournoy, 69 Ala. 189; Hanger v. 


+¥.) OFF. 
562; Clark v. 
App. 









title.” But in Georgia it is held where land ~ 
is sold under foreclosure proceedings, the ” 
attorney who conducted the proceedings hag q 
a lien for his services.*! : 





















































In Iowa the attorney’s lien upon judgment 3 ha 
does not attach upon land sold in satisfac. — lin 
tion of the judgment and bought by the client, di 
His lien follows the fund derived from such hai 
sale.*? But in Tennessee as well as in Geom ~ - 
gia the lien for fees has heen recognized a9 @ , 
extending to lands ;* and where an attorney - 
defends a homestead against creditors such fee 
services are considered labor done on such — by 
homestead, and he has a lien thereon for the ~ me 
value of his services.* The attorney of a ” 
stockholder in a suit to set aside a fraudu- 9 
lent conveyance by the officers of the corpo ~ om 
ration has a lien on the property recovered | | ter 
for his fees. It may be stated as a general ™ | "* 
rule that the scope of the lien of an attorney whe 
is wholly confined to the judgment, and the oa 
proceeds thereof which may come to his © an 
hands or under his control. In New York q 
it is held that an attorney’s lien attaches to My” 
a judgment in his client’s favor and the pro-~ - 
ceeds thereof in whosoever hands they come, © le % 
and no notice of such lien was necessary  @ = 
be given to the assignee of the judgment.” ~ te 
Whether or not the lien of an attorney cov. — cod 
ers fees and disbursements or only costs is & wn 
question as yet unsettled. Until recently, in * ) 
England, an attorney or solicitor could re oa 
cover his taxable costs only, but this has been if 
changed by statute.** Ina case decided by iin 
the United States Supreme Court it was held @  Bowii 
that an attorney, employed to prosecute & Grace 
claim on a contingent fee, had a lien for this tm 
amount, and such a one asthe court could © 4 B 
enforce by a bill in equity. In several of © paive 
the States the lien is held to cover costs, ad- Mo “ 

7 Almy, 
6M 
Fowler, 20 Ark. 667; Small v. Clark, 22 Vt. 598; ~ son, 21 
Humphrey v. Browning, 46 Ill. 476; Griggs ¥ — 
MeNulty, 25 N. Y. S. 504, 5 Mise. Rep. 384. 46 Til. 
80 Hersley v. Duval, 47 Ark. 86. Brott 
81 Wooter v. Denmark, 11 S. E. Rep. 861, 85 Ga. 58; yy 
86 Ga. 138. : comb» 
82 Wishard v. Biddle, 64 Iowa, 526. “4 Ki 
88 Brown v. Bigley, 3 Tenn. Ch. 618; Wilson ¥% © 517. 
Wright, 72 Ga. 845. ® Hi 
84 Strohecker v. Irvine, 76 Ga. 639. ; Chicag 
8 Grant v. Lookout Mt. Co., 93 Tenn. 691. As to 4: Ho 
the right of third persons having prior lien, se 5S Mas: 
Pierce vy. Lawrence, 16 Lea, 572. ; Hawle: 
% Reavy v. Clark, 9 N. Y. S. 216. #% Co 
87 Marvin v. Marvin, 19 N. Y. S. 871. 49; Di 
38 Weeks on Attorneys, sec. 370, and cases. ete, 56 





39 Wylie v. Coxe, 15 Howe, 415. 
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yances and fees;* in some, the lien is regu- 
Jated by statute,*! and in the other States the 
lien does_not exist, and the attorney is con- 
fined to his retaining lien against funds in his 
hands.“2 In some cases the lien has been 
limited in its extent to statutory costs and 
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client disbursements. In Michigan an attorney 
no has a lien to the full extent of his taxable 
Goa costs on judgment recovered which no set off 
red ag oD defeat or impair.“* Frequently, where a 
torney : case is taken by an attorney on a contingent 
| : fee, an attempt is made to ignore his interest 
n suche by affecting a settlement or compromise di- 
for thea rectly with the defendant or claimant. More 
of ae particularly is this true in personal injury 
rand '@ | cases, many of which are often taken on a 

contingent fee basis, as more advantageous 


vend 4 terms can be obtained by ignoring the attor- 
ney and dealing with the plaintiff or claimant, 





eneral — SO tie at 
tosnll who often joins in the attempt to defraud the 
on < ' attorney of his just share of the settlement 
Re his @/ fund. It has been held in many cases that 
: Yous the attorney’s lien does not attach until judg- 
hes ment, and until the lien attaches the parties 
ec pal : can settle the suit regardless of the attorney’s 
pee @ \ claim for costs.” Where, however, the ac- 
ary a @ tion is founded upon a negotiable instrument 
seal a or a contract in writing which is in the attor- 
cal ney’s possession, the lien attaches to the con- 
é isa tract before judgment, and the client can 
tly. make no settlement or assignment without 
16 a discharging attorney’s fees. It seems clear 
ie that where the cause of action is assignable 
| db # Stratton v. Hussey, 62 Me. 286; Benjamin v. Ben- 
© y ; jamin, 17 Conn. 110; Martin v. Hawks, 15 Johns. 405; 
s held Bowling Green v. Todd, 52 N. Y. 489; Walters y. 
2ute a Grace, 23 Ark. 118; Carter v. Davis, 8 Fla. 183; Canary 

this v. Russell, 31 N. Y. S. 291; Johnson v. MeMillan, 13 
od Colo. 423. ° 
could — 41 Baker v. Cook, 11 Mass. 236; Citizens’ Bank v. 
ral of Culver, 54 N. H. 827. 

3. see # Hill v. Brinkley, 10 Ind. 102; Frissell v. Hoile, 18 
8; Mo. 18; In re Dubois, 88 Pa. St. 231; Simmons v. 
4 Almy, 103 Mass. 33. 

508: 4% McDonald v. Napier, 14 Ga. 89; Elwood v. Wil- 
pe i son, 21 Iowa, 523; Wells v. Hatch,'43 N. H. 246; Coz- 
iggs Vv zens v. Whitney, 3 R. I. 79; Humphrey v. Browning, 

46 Ill. 476; Manstield v. Dorland, 2 Cal. 507; Dodd v. 
a, 518: Brott, 1 Minn. 270; See also Citizens’ Bank v. Culver, 
‘a. 5185 MAN. H. 372; Dennett v. Cutts, 11 N. H. 163; Whit- 
comb v. Straw, 62 N. H. 650. - 
“4 Kinney v. Robinson, 29 N. W. Rep. 86, 62 Mich. 
json VW 17. 
* Hutchinson v. Peters, 18 Vt. 616; Henchey v. 
te Chicago, 41 [1]. 186; Potter v. Mayo, 3 Greene (N. J.), 
“a ® %4; Hobson v. Watson, 34 Me. 20; Getchell v. Clark, 
ny, ’ 


5 Mass. 309, 20 Am. L. R. 840, and cases; Yoakley v. 
Hawley, 5 Lea, 670. . 

* Coughlin v. N. Y. C. & H. Riv. R., 71 N. Y. 448- 
449; Dennett v. Cutts, 11 N. H. 163; Kusterer v. City, 
ete., 56 Wis. 471. 












and the attorney has an interest therein the 
lien attaches, and it has been held such an as- 
signment may be by parol, but where cause 
of action is not assignable there can be no 
lien until judgment.” In a recent case in 
Illinois where an attorney had a contract 
with a plaintiff for one-half the judgment to 
be recovered, and the defendant company with 
notice of this contract compromised the ac- 
tion by allowing judgment for a certain sum 
to be entered against it, and satisfied the same 
by payment to plaintiff in the absence of her 
attorney, held that the attorney could recover 
from the company a sum equal to one-half 
the judgment.* Proper notice of the attor- 
ney’s interest should be given to the oppo- 
site party. Hecan then recover where the 
settlement is collusive.“ In New York it 
was held that an attorney may have satisfac- 
tion of judgment vacated and execution is- 
sued to collect the amount of a judgment paid 
to his client, after notice to defendant to pay 
same to him, as he had a lien for professional 
services.” And in Tennessee where a defend- 
ant compromises a judgment against him he 
is presumed to have known all it contained, 
and was not entitled to actual notice of an 
attorney’s lien.” But, as a rule, notice should 
be given and to the adverse party in person. 
In some:States statutes prescribe the form 
of notice.** The lien of an attorney upon a 
judgment is upon the interest of his client 
therein and subject to existing right of set- 
off in the other party to the suit.“ In Ken- 
tucky the lien of the attorney attaches at com- 
mencement of the action and cannot be af- 
fected by subsequently assigned set-offs.™ 
But in many cases the right of set-off is de- 

47 21 Am. L. R. 79; Williams v. Ingersoll, 89 N. Y. 
518; Kusterer v. City of Beaver Dam, 56 Wis. 471; 
Cunningham v. McGrady, 2 Baxt. (Tenn.) 141. 

4 N. Chgo. Street R. Co. v. Ackley, 58 Ill. App. 572 
(1895). See also Foot v. Tewskbury, 2 Vt. 97; Skaggs 
v. Hill (Ky.), 14 8S. W. Rep. 363; Rundall v. Van 
Wagenen, 54 N. Y. Super. Ct. Rep. 483. 

49 Parsons v. Hawley (Iowa), 60 N. W. Rep. 520; 
McKenzie v. Warwell, 61 Me. 136, 28 N. Y. 287. 

50 Commercial Tel. Co. v. Smith, 10 N. Y. S. 433. 

51 Covington v. Bass, 12 S. W. Rep. 1033. 

52 Clark v. Sullivan, 55 N. W. Rep. 733; Manning v. 
Leighton (Vt.), 26 Atl Rep. 258; Hroch v. Aultman 
(S. D.), 54 N. W. Rep. 269; Boston & Colo. Smelting 
Co. v. Pless, 10 Pac. Rep. 652. 

53 21 Am. L. R. 75; Taylor v. Popham, 15 Ves. 75; 
Mosely v. Norman, 74 Ala. 422; Watson v. Smith, 63 
Iowa, 228; Shirts v. Irons, 54 Ind. 18; People v.. N. Y. 
C. P., 18 Wend. (N. Y.) 649; Rice v. Day (Neb.), 49 N. 


W. Rep. 1128. 
54 Robertson v. Shutt, 9 Bush (Ky.), 660. 
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nied. It may be stated in conclusion that, 
generally, the charging lien of an attorney at- 
taches not only for fees for services but for 
all disbursements made on behalf of the 
client relating to his suit or legal affairs ; that 
‘the lien attaches not only to the judgment or 
fund obtained by the efforts of the attorney, 
but when proper notice bas been given to the 
adverse party it attaches before judgment. 
Where the attorney has an interest in the 
cause of action, and an attempt is made to 
ignore him and settle with the client, whether 
collusively or not, after proper notice, the at- 
torney can recover to the extent of his inter- 
est. Much more might be said on this sub- 
ject and the peculiarities of exceptional cases 
pointed out, but a reference to the numerous 
cases cited will cover all material questions. 
Morton JOHN STEVENSON. 


55 Rice v. Day (Neb.), 49 N. W. Rep. 1128; Fitzhugh 
v. McKinney, 43 Fed. Rep. 461; Stratton v. Hussey, 
62 Me. 288; Roberts v. Mitchell (Tenn.), 29S. W. Rep. 
5,94 Tenn. 277; Bevins v. Albro, 33 N. Y. S. 1079; 
Clark v. Sullivan, 556 N. W. Rep. 783; Johnson v. 
Ballard, 44 Ind. 270; Carter v. Davis, 8 Fla. 183. 








ACCIDENT INSURANCE—VIOLATION OF GAME 
LAWS—EXPOSURE TO UNNECESSARY DAN- 
GER. 


CORNWELL v. FRATERNAL ACC. ASSN. 


Supreme Court of North Dakota, November, 1896. 


One who has started to hunt prairie chickens with 
a loaded gun at a season of the year when it is unlaw- 
ful to kill prairie chickens has not, by such act, com- 
mitted the offense of attempting to kill prairie chick- 
ens. 

One who hunts for game with a loaded gun cannot 
be said to have voluntarily exposed himself to un- 
necessary danger by such act, within the meaning of 
the provision in an accident insurance policy which 
declares that, for injuries sustained by reason of a 
voluntary exposure to unnecessary danger, there can 
be no recovery. 

Nor is an attempt to scale a bank with a loaded gun 
in hand a voluntary exposure to unnecessary danger, 
within the meaning of such a provision. 

CoRLIss, J.: From a judgment in favor of the 
plaintiff, based upon a verdict in his favor di- 
rected by the court, the appeal in this case was 
taken. ‘The object of the action was to recover 
the amount due under an insurance policy issued 
by. defendant to the plaintiff. Among other 
provisions, the policy contained one entitling the 
plaintiff to $1,000 for the loss of a hand through 
external, violent, and accidental means. The 


plaintiff lost his left hand by the accidental dis- 
charge of a gun he was carrying. Only two de- 
fenses are relied on. 
be in controversy. 


The facts do not appear to 








It is first urged that the plaintiff was injured 
while violating the laws of this State. The pol 
icy declares that it does not cover injuries result. 
ing wholly or partly, directly or indirectly, fre 
violating rules or laws of a corporation. We 
shall assume, for the purposes of this case, that — 
this language embraces the laws of this State, — 
and does not relate solely to laws of a corporation, ~ 
and rules of a corporation, as is contended by © 
counsel for the plaintiff. What law of this State, 
then, was the plaintiff engaged in the violation of © 
at the time he was injured? He had started ont” 
with his loaded gun for the purpose of killing ¥ 
prairie chickens. To have killed them at that © 
season of the year (it being December 12th) 7 
would have been a violation of chapter 69 of the 

Laws of 1891. But the plaintiff was not engaged — 
in the killing of anything at the time the accident © 
occurred. He was climbing a bank, and, his foot ~ 
having slipped, he caught hold of a limb, and 

was in the act of drawing himself up by meang © 
thereof, when in some way the gun was dis- 

charged; the contents lodging in his left hand, 

shattering it so terribly that amputation was nee 
essary. The only possible ground on which it © 
can be claimed that the plaintiff was violating 

the laws of this State at the time the gun was dis- 

charged, and that the injury he sustained re- © 
sulted from such violation, is that he was guilty 
of attempting to kill prairie chickens. Under 

provision of sections 7693, 7694, Rev. Codes, an 

attempt to commit a crime is of itself a substan-~ 
tive offense. Section 7693 declares that ‘‘an act © 
done with intent to commit a crime, and tending 

but failing to effect its commission, is an attempt ~ 
to commit that crime;’’ and section 7694 pro- — 
vides that ‘‘every person who attempts to commit — 
a crime and in such attempt does any act toward 
the commission of such crime, but fails or is pre- 
vented or intercepted in the perpetration thereof, — 
is punishable, where no provision is made by © 
law for the punishment of such attempt, as fol- ~ 
lows,”’ etc. Itis too clear for discussion that, at 

the time the plaintiff was injured, he had not q 
done any act tending té effect the commission of © 
the offense of killing prairie chickens out of sea-_ 
son. Intent had ripened into preparation. But — 
the plaintiff had not, in deeds, passed beyond the 

point of preparation, and entered upon the ex 

ecution of his criminal project. It is impossible to 

formulate a rule which will constitute an unert ~ 
ing guide in assigning to cases which occupy the 

debatable ground their respective places upon” 
one side or the other of the line which separates 

preparation from legal attempt. The question © 
must, from its very nature, always remain diffi-” 
cult of solution. The wisest course for tribunals — 
to pursue with respect to it is to deal with each ~ 
cause as it arises, in the light of a few general 
principles applicable to such cases. We shall” 
content ourselves with the statement of our con — 
clusion that the plaintiff had not, within the” 
meaning of our law, attempted the killing of — 
prairie chickens, although he had formed the ~ 
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se to shoot them, and had made prepara- 
tions to accomplish such object. The authori- 
ties fully sustain our view. Mulligan v. People, 
5 Parker, 105; State v. Clarissa, 11 Ala. 57; 
Hicks v. Com. (Va.), 9S. E. Rep. 1024; Stabler v. 
Com., 95 Pa. St. 318; State v. Butler (Wash.), 35 
Pac. Rep. 1093; People v. Murray, 14 Cal. 159; 
1 Bish. Cr. Law, §§ 760, 762, 764; Reg. v. Cheese- 
man, 9 Cox, Cr. Cas. 103; Reg. v. Taylor, 1 Fost. 
& F. 511. 

The second ground of defense is that the plaint- 
iff voluntarily exposed himself to unnecessary 
danger. The policy provides that it shall not 
cover such injuries as result from voluntary ex- 
posure to unnecessary danger. There is no merit 
im this defense, under the facts of this case. It 
will hardly be insisted that one who, in the ordi- 
nary way, hunts for game, has by such an act 
exposed himself to unnecessary danger, within 
the meaning of such a provision in an insurance 
policy. Nor can it be said that the plaintiff vol- 
untarily exposed himself to unnecessary danger 
by assaying to scale the bank, or by attempting 
to draw himself up the bank with his left hand, 
while the loaded gun was held in his right hand. 
We cannot say that this act was one which rea- 
sonable men would pronounce dangerous. To go 
through a dense thicket with the hammer of a 
gun raised, and the muzzle pointed toward one, 
would be to voluntarily expose oneself to unnec- 
essary danger. But no reasonably prudent man 
would have deemed it probable, or even possible, 
that injury would result from scaling a bluff 
with a loaded gunin hand. The danger was a 
hidden danger. No one can be said to have 
voluntarily exposed himself to unnecessary dan- 
ger when no hazard is visible to an ordinarily 
prudent man. He would justly be chargeable 
with having voluntarily exposed himself to un- 
necessary danger who should essay to leap a wide 
and deep chasm. Butno such charge could be 
laid at the door of one who, in the night, should 
mexpectedly walk into an unprotected ditch. 


_ The authorities fully sustain our ruling upon this 


point. Keene v. Association, 161 Mass. 149, 36 N. 
E. Rep. 891; Jones v. Association (Iowa), 61 N. 
W. Rep. 485; Burkhard v. Insurance Co., 102 Pa. 
St. 262: Association v. Osborn, 90 Ala. 201, 9 
South. Rep. 869; Miller v. Insurance Co., 92 
Tenn. 167, 21S. W. Rep. 39. See, also, 1 Am. & 
Eng. Enc. Law (2d Ed.), 309; May, Ins. § 409; 
Indemnity Co. v. Dorgan, 7 C. C. A. 581, 58 Fed. 
Rep. 945; Follis v. Association (Iowa), 62 N. W. 
Rep. 807; Investntent Co. v. Martin, 32 Md. 310; 
Marx vy. Insurance Co., 39 Fed. Rep. 321; Suther- 
land y. Insurance Co., 87 Iowa, 505, 54 N. W.. 
Rep. 453. The judgment of the district court is 
affirmed. 


Notr.— Voluntary Exposure to Unnecessary Danger 


_ —Death by “voluntary exposure to unnecessary dan- 
| ger,” within the meaning of the usual exemption 


Clause in policies of insurance against accident, is 
where the insured intentionally does some unneces- 
sary act which reasonable and ordinary prudence 








would pronounce dangerous, and his death occurs in 
consequence thereof. If the danger was obvious, the 
exposure toit voluntary and unnecessary, and the 
death of the insured ensued in consequence, the case 
may fairly be held to be within the exception in the 
policy. Tuttle v. Travelers’ Ins. Co., 184 Mass. 175, 45 
Am. Rep. 316; Morel v. Mississippi Valley Ins. Co., 4 
Bush, 535; Sawtelle v. Railway Co., 15 Blatchf. 216. 
But the rule is otherwise, if the injury occurred while 
the insured was unconscious, and acting involuntarily, 
without knowing or realizing what he was doing. As 
where the insured while traveling by railway fell 
asleep from weariness and the motion of the cars, and 
while asleep and unconscious involuntarily arose and 
walked to the platform of the car, and fell therefrom 
to the ‘ground and was injured, this was held not to 
be a case of “voluntary exposure to unnecessary dap- 
ger,’”’ within the meaning of the condition exempting 
the insurer from liability. Scheiderer v. Travelers’ 
Ins. Co., 58 Wis. 18, 46 Am. Rep. 618. Such condition 
relieves the insurer from liability only when the in- 
jury results from an act committed bya party who 
was at the time conscious of the nature of the act. Jd., 
and see Pierce v. Travelers’ Ins. Co., 34 Wis. 389. So 
the act may be voluntary, and the exposure be invol- 
untary, as where one voluntarily approaches an un- 
known and unexpected danger. The danger being 
unknown, the injury is accidental. Thus the insured 
stepped offa railway train stopped ata drawbridge 
at night, and fell through a hole in the bridge, the ex- 
istence of which he had no reason to suspect, and was 
killed. It was held that the death of the insured was 
caused by an “accident,” and that the case was not 
within the condition exempting the insurer from lia- 
bility for death or injury caused “by voluntary ex- 
posure to unnecessary danger.” Burkhard v. Trav- 
elers’ Ins. Co., 102 Pa. St. 262,48 Am. Rep. 204. So 
while an accident may happen from an unknown 
cause, it is not essential that the cause should be un- 
known. It may be an unusual result of a known 
cause, and therefore unexpected ty the party. See 
Paul vy. Travelers’ Ins. Co., 112 N. Y. 472, 8 Am. 8t. 
Rep. 758, and note 768. And where the insured was 
killed while attempting to get upona train of cars 
in slow motion, it was held that this was not such 
wanton exposure as would excuse the insurance com- 
pany from liability under a provision in the policy 
that the company should not be liable for any injury 
happening to the insured by reason of his “willfully 
and wantonly exposing himself to unnecessary danger 
or peril.”” Schneider v. Provident Life Ins. Co., 24 
Wis. 28,1 Am. Rep. 157. So where the insured, a 
locomotive engineer, while backing his engine at a 
moderate rate of speed, on a down grade, attempted 
to pass from the tender toa car attached, in order to 
apply the brakes, and slipped, fell, and was killed, it 
was held that he had not willfully exposed himself to 
an “unnecessary peril,” within the exception in the 
policy. Provident Life Ins. Co. v. Martin, 32 Md. 310. 
So an accident policy contained a provision requiring 
the insured “‘to use all due diligence for his personal 
safety and protection.” The insured was killed by 
falling from the second story of a small barn which 
he was having built, in consequence of the breaking 
of a joist having a secret defect, and upon which he 
had stepped to look on at the work. It was held that 
the fact of death, under the circumstances, did not 
conclusively show a breach of the stipulation in the 
policy, but the question was one properly left to the 
jury. Stone v. United States Casualty Co., 34 N. J. L. 
871. So a policy of insurance against accident pro- 
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vided, among other things, that there should be no 
recovery ‘‘when the death or injury may have hap- 
pened in consequence of exposure to any obvious or 
unnecessary danger;”’ and it also contained a condi- 
tion that the party insured should “use all due dili- 
gence for personal safety and protection.” It was 
held that both of these provisions were violated by 
the act of the insured, who was killed by being struck 
by a railroad train, while running along the tracks in 
front of itfor the purpose of getting ona train ap- 
proaching in an opposite direction on a parallel track, 
and that there could be no recovery under the policy. 
Tuttle v. Travelers’ Ins. Co., 184 Mass. 175, 45 Am. 
Rep. 316. In this case, the conduct of the deceased 
was declared to be such as is condemned by the gen- 
eral knowledge and experience of all prudent men, 
and was conclusive upon the question of due care. It 
was the case of a person voluntarily placing himself 
ina position where he was exposed to an obvious 
danger, and the precise injury happened to him which 
there was reason to fear would happen, and he should 
be held to take the risk of the results. Jd., and see 
Wright v. Boston, etc. R. R. Co., 129 Mass. 440. But 
what constitutes due care must depend upon the facts 
of each particular case. And it is held that a provis- 
ion in an accident policy exempting the insurer from 
liability for any injury happening to the insured by 
reason of his “‘willfully and wantonly exposing him- 
self to unnecessary danger or peril,” necessarily im- 
plies that any degree of negligence falling short of 
such willful and wanton exposure will not prevent a 
recovery. In such case, although the negligence of 
the insured may have contributed to produce the in- 
jury resulting in his death, yet it cannot be held that 
the death was not occasioned by an “accident,” within 
the meaning ofthe policy. To prevent a recovery, 
the act of the insured must have amounted to a reck- 
less exposure of his person to an obvious risk of dan- 
ger. Schneider v. Provident Life Ins. Co., 24 Wis. 28, 
1 Am. Rep. 157. And see Burkhard v. Travelers’ Ins. 
Co., 102 Pa. St. 262, 48 Am. Rep. 205. 

The fact that a person insured as a farmer was 
drowned while aiding in the rescue of persons from a 
wreck is not death caused by “‘voluntary exposure to 
any unnecessary danger.”? It was his duty to aid the 
shipwrecked crew. Tucker v. Mutual Benefit Life 
Ins. Co., 50 Hun, 50. 


nary prudence would be induced to do by the & 

cumstances. Duncan v. Preferred Mut. Acc. A bai 
18 N. Y. 8. 620. In an action on an accident polieyit 
appeared that after deceased had crossed the railroad 
track he met two men going towards it, who were 


slightly intoxicated, and warned them to look out for 
The men crossed the track, F 


an approaching train. 
and p d on, dece 

tion. 
for the engineer of the train, which was running” 


d going in an opposite direg 





about four miles an hour testified that when he - 


first saw him he was standing by the track, and that, 
when the engine was about 25 feet from the crossing, 


he stepped upon the track, and squatted down, go 
that he was struck by the engine and killed. Held, 


that the court should have dismissed the complaint ~ 
on the ground that the death of deceased resulted 


from “voluntary exposure to unnecessary dangef,? — 


within a clause of the policy precluding a recovery in 
such case, and a submission of the question to the 


jury on the theory that deceased was following the | 


two men to save them from possible injury was un 
warranted. Williams v. United States Mut. Ace, 
Assn., 31 N. E. Rep. 222, 183 N. Y. 366. 


he nears the track, and falls against the engine, the 
injury is clearly not ‘intentional’ within the excep 


tion ofan insurance policy; nor can it be construed | 


as the result of “walking or being on a railroad” 
track, or of ‘‘voluntary exposure to unnecessary dan- 
ger,”’ within the meaning of other exceptions. Equi 
table Acc. Ins. Co. v. Osborn (Ala.), 9 South. Rep, 
869. Where an accident happens toa member of an 
accident indemnity association, the certificate being 
in the usual form, a recovery cannot be defeated on 
the ground of a voluntary exposure to danger com 
templated by the parties. Wilson v. Northwestern 
Mut. Acc. Assn. (Minn.), 55 N. W. Rep. 626. The 
cleaning of a gun, not known to be loaded, and which 
is discharged on account of an unknown defect, is not 
a “‘voluntary exposure to unnecessary danger,” with 
in ap accident policy. Miller v. American Mut. Ace, ~ 
Ins. Co. (Tenn.), 21 S. W. Rep. 39. To attempt to 
cross through a freight train obstructing a highway 
crossing by climbing over the drawheads and freight 
ear couplings is “voluntarily exposing oneself to un 





It was held ‘“‘voluntary exposure to unn ry 
danger, hazard or perilous adventure” for a person 
with two packages in his hands or arms to attempt by 
choice, on a dark and stormy night, to walk over a 
trestle which he knows to be dangerous, other ways 
of travel being open to him; and this is so, although 
it was his usual way of travel and his usual route to 
his home and many others traveled that way. Trav- 
elers’ Ins. Co. v. Jones, 80 Ga. 541, 12 Amer Stat. Rep. 
270. Whether the action of a railroad employee in 
attempting to board aslowly moving train is a “‘vol- 
untary exposure to unnecessary danger” is a question 
for the jury. Cotten v. Fidelity & Casualty Co., 41 
Fed. Rep. 506. The insured was injured in retreat- 
ing from a brothel by attempting to reach the ground 
from asecond-story window by means of astrip of tick- 
ing selvege six inches wide. Held, that injuries re- 
ceived by him from the breaking of the strip came 
properly within a clause of an accident policy reliev- 
ing the insurer from liability in case of voluntary ex- 
posure to unnecessary danger. Shaffer v. Travelers’ 
Ins. Co., 81 Ill. App. 112, affirmed in 22 N. E. Rep. 
589. An act is not voluntary, within the terms of a 
policy, excepting loss ‘‘from voluntary exposure to 
unnecessary danger,” if itis such as a man of ordi- 





ary danger,” within the meaning of an accident 
insurance policy exempting the company from, liabil- 
ity for injuries resulting from ‘“‘voluntary exposure 
to unnecessary danger;’’ and there can be no recovery 
for dangers sustained by the starting of the train 
while the insured was attempting such feat. Beany. 
Employers’ Liability Assur. Corp ,50 Mo. App. 45% 


In an action on an accident policy, it appeared that — 


assured undertook in the daytime to cross railroad 


tracks at a station at a place where they were com — 


monly crossed by people with the permission of the ~ 
company, and that he was struck and killed by de 


tached;freight cars which had been “kicked” along the | 


track, the sight of which was cut off by an umbrella 
he was d¢arrying to protect himself from rain. — 


Held, that the assured’s acts were not necessarily & q 
violation of conditions in the policy providing that 10 
claim under it should be valid in case of death result | 


ing from “any voluntary exposure to unnecessary 


danger, hazard, or perilous adventure,” and requit — 
ing the assured “‘to use all due diligence for personal — 
safety and protection;” and the question of such vide | 
lation was for the jury. Keene v. New England Mut 
Acc. Assn. (Mass.), 36 N. E. Rep. 891. A cattle dealer, ~ 


insured under an accident policy which permits him 
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- toattend his cattle in transit on the cars, can right- 


fully do, on such a trip, whatever is customary among 
reasonably prudent cattle dealers under like circum- 
stances; and, in an action on the policy for injuries 
received while looking after his cattle at a way station, 
itis not prejudicial error to permit him to show what 
is the practice among cattle dealers. Pacific Mut. 
Life Ins. Co. v. Snowden, 58 Fed. Rep. 342, 7 C. C. A. 
94. Under an insurance policy, providing that it 
should be void if the accident occurred from volun- 
tary or unnecessary exposure to danger, no recovery 
ean be had for the death of the insured caused by 
jumping from a moving train after it had passed a 
station. Smith v. Preferred Mut. Acc. Assn. (Mich.), 
62 N. W. Rep. 990. Where, on a dark night, deceased, 
in his right mind, attempted to walk across a railroad 
trestle where there was no railing, and nothing to 
walk on but ties 10 inches apart, he voluntarily ex- 
posed himself to unnecessary danger. Follis v. United 
States Mut. Acc. Assn. (Iowa), 62 N. W. Rep. 807. 
Where the deceased in going home, crossed a railroad 
trestle bridge, having a plank walk and fence railing 
on one side, much used by the public, it cannot be 
said, as a matter of law, that he exposed himself to 
danger in so doing. Follis v. United States Mut. Acc. 
Assn., 62 N. W. Rep. 807. A clause in an accident 
policy provided that the insurance should not recover 
death resulting in consequence of voluntary expos- 
ure to unnecessary danger or perilous venture. Held, 
in an action by the beneficiary on such policy, that 
an answer was sufficient which alleged that, at the 
time of his death, insured was seining in a river 


_ which was very swift, and full of sudden step-offs or 


holes; that, while so engaged, he suddenly came to 
one of such step offs or holes, and, stepping into said 
hole, where the water was deep, and being unable to 
swim, was drowned. Conboy v. Railway Officials’ 
and Employees’ Ace. Assn. (Ind. App.), 43 N. E. Rep. 
1017. Going out on water in a boat to fish on a dark 
night, without knowledge that snags are there, is not 
an exposure to ‘“‘unnecessary danger,” within a pro- 
vision in an accident policy exempting the insurer 
from liabilities for injuries from ‘‘voluntary exposure 
to unnecessary danger.” Collins v. Bankers’ Acc. 
Ins. Co. (lowa), 64 N. W. Rep. 778. A person, by 
riding in a bicycle race, does not, as a matter of law, 
overexert himself, or voluntarily expose himself to 
danger, within a provision of an accident policy that 
itshall not cover injuries resulting from voluntary 
overexertion, or voluntary or unnecessary exposure 
todanger. Keeffe v. National Acc. Soc. of New York, 
88N. Y. 5. 854, 4 App. Div. 392. Voluntary exposure 
to unnecessary danger, conditioned by an accident 
policy to relieve the insurer from liability, is inten- 
tional exposure to the danger, as where one acts so 
recklessly and carelessly as to show an utter disregard 
of a known danger, or does an act in the face of a risk 
of danger so obvious that a prudent man, exercising 
reasonable foresight, would not have done it. De Loy 
y. Travelers’ Ins. Co. of Hartford, 32 Atl. Rep. 1108, 
171 Pa. St.1. In an action on a policy which insured 
against death by accident it appeared that deceased 
Was sitting on a bag on a railroad track at a highway 
crossing and near a curve; that he sat with his back 
to the curve, conversing with another person; thata 
train came suddenly around the curve, and on 
Warning deceased started up, but, reaching to 
bag, was struck by the engine. The 
Policy expressly provided that it did not cover 
injuries caused by ‘‘voluntary exposure to un- 
Recessary danger.’’? Held, that the ;act of deceased 
Was not within the exception. Fidelity v. Casualty 





Co. v. Chambers (Va.), 24 S. E. Rep. 896, 43 Cent. L. 
J. 280. 

Injuries Received While Engaged in Unlawful Act. 
—In addition to the cases cited by the court in the 
principal case see,the fullowing cases: Under a policy 
stipulating that the insurance does not extend to in- 
juries received while engaged in or in consequence of 
any unlawful act, the fact that the assured was killed 
while living in a state of fornication with his mistress 
does not prevent a recovery, where it does not appear 
that the infliction of the injury is a natural and neces- 
sary consequence of the unlawful association, as its 
probable and to be anticipated result. Accident Ins. 
Co. v. Bennett (Tenn.), 168. W. Rep. 723. A person 
who walks from one town to another on Sunday, for 
the purpose of hunting, violates R. L. Vt. Secs. 4315, 
4316, which forbid hunting on Sunday, or traveling on 
Sunday except from necessity or charity; and an in- 
jury occasioned by his slipping on frozen ground, 
while returning home from hunting on Sunday, is not 
covered by an accident insurance policy,exempting the 
company from liability where a ‘‘violation of law’’ is 
the act, cause, or condition, ‘“‘wholly or partly, di- 
rectly or indirectly,” producing the injury, or where 
the injury is ‘‘effected by any such act, cause or condi- 
tion, or under its influence.” Duran v. Standard 
Life & Acc. Ins. Co. (Vt.), 22 Atl. Rep. 530, 6 Vt. 437. 
An insurance company will not be absolved from lia- 
bility under a clause providing that the policy should 
not cover death while insured was engaged in any un- 
lawful act, unless the natural and reasonable conse- 
quence of violating the law was to increase the risk. 
Conboy v. Railway Officials’ & Employees’ Acc. Assn. 
(Ind. App.), 48 N. E. Rep. 1017. 








BOOK REVIEWS. 


STUDIES IN THE CIVIL Law. 

The student of the law will find in this little 16 mo. 
volume of three hundred pages a clear, convise and 
admirable presentation of the civil law historically 
and substantially considered, with special reference 
to its relations to the law of England and America. 
Its author is William Wirt Howe, a distinguished 
member of tLe New Orleans Bar, and at one time a 
justice of the Supreme Court of Louisiana. The sub- 
stance of the book was originally a series of lectures 
delivered by the author as a professor in Yale Uni- 
versity, and is now preserved in permanent form for 
the use of students and such members of the profes- 
sion as may wish to pursue such studies in Com- 
parative Jurisprudence. Published by Little, Brown 
& Co. Boston. 

AMERICAN STATE REPORTS, VOL. 50. 

We find in this volume of well selected cases the 
following which are of special value, accompanied by 
exhaustive annotations: Davis v. King (Conn.), on 
Subagents and their Relation to the Principal and to 
the Agent Appointing Them; Chappell v. Mission- 
ary Society (Ind.), on Extrinsic Evidence to Explain 
Wills; State v. Rickards (Mont.), on State Contracts, 
Who are Responsible Bidders and How to Enforce 
their Rights; Percival v. State (Neb.), on Contempts 
of Courts by Libelous Newspaper Publications; Mar- 
shall v. Palmer (Va.), on Actions by a Cotenant to Re- 
cover Possession of the Property of the Cotenancy. 
Published by Bancroft-Whitney Co., San Franciscoe 


INFALLIBLE LOGIC. 

This is not strictly a law book, but it is doubtless of 
value to lawyers who care to improve their reasoning 
faculties. It is called by the author ‘‘a visible and 
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automatic system of reasoning,’ and purports to de- 
scribe a new system of logic, by which reasoning can 
be carried on by an infallible process. Much of it is 
in the style of examples with geometric signs and de- 
ductions. It is written by T. D. Hawley, Esq., of the 
Chicago Bar. It is a volume of six hundred pages, 
bound in sheep, and published by Robert Smith Print- 
ing Co., Lansing, Michigan. 

AMERICAN DIGEST FOR 1896. 

The profession has certainly, by this time, become 
fully acquainted with the great merit of the Annual 
Digest issued by the West Publishing Co., and the 
inestimable value which such books are to the busy 
practitioner who has any regard for the development 
and progress of law, and the decisions. The volume 
before us is as complete and perfect as a digest of 
law can well be made. It lacks none of the essentials, 
and it has many of the unessentials of such a publica- 
tion. In appearance, make up, manner of arrange- 
ment, completeness of detail, and comprehensiveness 
of scope, it is beyond the pale of criticism. It is 
somewhat larger than its predecessor, containing over 
three thousand pages, doubtless owing to the increase 
in number of reported cases over past years. It con- 
tains a digest of all decisions of all the United States 
courts and courts of last resort of all the States and 
territories, and the intermediate courts of New York 
State, Pennsylvania, Ohio, Illinois, Kansas, Missouri, 
Texas and Colorado, as reported in the National Re- 
porter System and elsewhere from Sept. 1, 1895, to 
Aug. 31, 1898. The reference to the State reports are 
also generally given. Published by West Publishing 
Co., St. Paul. 
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Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest to the Profession at Large. 
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1, ACTION—Commencement—Filing Bill.—A bill pre- 
sented to the clerk, and by him indorsed ‘'Filed,” but 
retained by plaintiff’s counsel for several days with- 
out issue of process, is not filed, within the contem- 
plation of law, so as to constitute the commencement 
ofan action.—MERIDIAN NaT. BANK V. Hoyt & Bros. 
Co., Miss., 21 South. Rep. 12. 

2. ACTIons—Joinder of Causes.—Counts for alienat- 
ing a wife’s affections, and for seduction, causing 











alienation of her affections, may be joined. —Muap y, 
RANDALL, Mich., 69 N. W. Rep. 506. 
8. ANIMALS—Impounding—Highway.—A public hig 
way is not ‘‘uninclosed land or public common,” with. © 
in the meaning of Burns’ Rev. St. 1894, § 2833, author 
izing the impounding of animals found pasturing ip 
such places.—BEESON V. TICE, Ind., 45 N. E. Rep. 612, 
4. APPEAL — Substitution of Bonds.—Though a bong 
on appeal from the county to the circuit court is defeet. 
ive, in that it does not run to the State, nor specify the =| 
place of residence of either of the sureties, but con. 
tains all the essential elements of a common law | 
bond, and it appears that the appeal is taken in good — 
faith, the circuit court, under Comp. Laws, § 5235, may, — 
on the trial of the cause, permit a sufficient undertak. — 
ing to be filed.—SKINNER V. HOLT, S. Dak., 69 N. W, 7 
Rep. 595. i“ 
5. ATTACHMENT—Trespass by Officer.—An officer at. — 
taching a stock of goods subject to mortgage should 
seize only such as would be sufficient to satisfy the at 
tachment and the mortgage, and is liable in trespass 
quare clausum fregit if he seizes all the goods, and ex. 
cludes the owner from possession of the store and — 
contents.—HOLLAND V. ANTHONY, BR. 1, 36 Atl. Rep.2, 


6. ATTORNEY AND CLIENT—Statutory Lien for Servi 
ces.—Under Rev. St. 1894, § 7238 (Rev. St. 1881, § 5276), 
giving an attorney a lien “on a judgment” obtained for 
his client by entering on the docket wherein the judg- 
ment is recorded, and at the time it is rendered, his 
intention to bold a lien thereon, etc., an attorney can 
acquire no statutory lien on a fund secured for his 
client by compromise, without a judgment.— Koons y. 
BEACH, Ind., 45 N. E. Rep. 601. 


7. BENEVOLENT SOCIETY — Assessments — Waiver,— 
Where assessments have been levied and paid subse ~ 
quent to those unpaid, and upon which a forfeiture — 
might have been claimed, such subsequent assess- 
ments and acceptance of money paid upon them con — 
stitute a waiver of such right to avoid a certificate for — 
delay of payment.— WILLIAMS V. MAINE STATE RELIEF 
Assn., Me., 36 Atl. Rep. 63. ‘ 

8. BILLS AND NOTES—Construction —By What Law © 
Governed.—A note made in Tennessee by a corpora — 
tion was there indorsed by a certain person, who for- 
warded it for himself and the company to the payeein © 
New York, in which city it was made payable: Held, — 
that the indorsement ang liability of the indorser were — 
governed by the law of New York.—CARNEGIE STEEL © 
Co. v. CHATTANOOGA CONSTRUCTION CO. OF WEST VIR- 
GINIA, Tenn., 388. W. Rep. 102. 

9. BILLS AND NOTES—Payment.—Defendant and an- 
other made a note payable to a certain bank under an 
agreement that, if defendant would assign to the bank 
acertain judgment owned by him, he should be relleved 
of all liability on the note. On the death of the other — 
maker of the note it was proven as a claim against his 
estate, and defendant assigned, in ac€ordance with the 
agreement, the judgment held by him tothe bank. A | 
receiver thereafter appointed for the bank sold all the © 
notes and choses in action of the bank: Held, that 
the note had wholly ceased to be an asset of the bank ~ 
before such sale by the receiver.—FIR8sT NAT. BANK OF a 
INDIANAPOLIS V. NEW, Ind., 45 N. E. Rep. 597. 4 

10. BILLS AND NoTES—Warranty of Note.—Where the ~ 
holder of a note states positively that it is good,and © 
that its: maker is financially responsible, and a pur — 
chaser takes the note in reliance on the statement, and’ ~ 
the note proves worthless, the statement is a verbal ig 
warranty, on which the purchaser can recover with ~ 
out prosecuting the collection of the note.—KNAUSS¥, ~ 
MaJor, Mich., 69 N. W. Rep. 489. M 

11. BonD — Indemnifying Officer—Public Policy.-A ~ 
bond indemnifying an officer against loss for omitting 












to execute final process is against public policy.— 


HARRINGTON’S ADMR. V. CRAWFORD, Mo., 38 5. W- 
Rep. 80. 
12. CARRIERS — Passenger — Evidence.—In a sult 


against a railroad company to recover for the death of ; 
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a passenger killed by an insane fellow -passen- 
ger, evidence that the slayer was violently in- 
sane, in a distant city, two or three weeks be- 
fore, is competent and relevant to the issue of 
his insanity at the time of the killing, and can- 
not be excluded because it does not go to prove the 
railroad company’s knowledge thereof, as it is not 
necessary to prove both matters at the same time and 
bythe same witnesses.—ST. Louis, I. M. &8. Ry. Co. 
y. GREENTHAL, U.S.C. C. of App., Eighth Circuit, 77 
Fed. Rep. 150. 

13. CARRIERS OF PaASSENGERS—Reasonableness of Reg- 
nlations.—Where a passenger takes a dog with him 
into a passenger Car, contrary tothe rules of a railroad 
company, and refuses to remove him when requested, 
the conductor js justified in removing both from the 
car in a proper m«nner, though the passenger has paid 
his fare.—GREGORY V. CHICAGO & N. W. Ry. Co., Iowa, 
oN. W. Rep. 532. j 

14. CONSTITUTIONAL LAW—Turnpike Companies—Ex- 
emption from Legislation.—The fact that a turnpike 
company, Claiming, under its charter, exemption from 
legislation reducing its rates of toll below a certain 
limit, has collected tolls according to reduced rates 
fixed by a subsequent statute, is not a recognition by 
the company of the right of the legislature to amend 
or repeal its charter at will.—CovineTon & L. TURN- 
PIKE ROAD Co. V. SANDFORD, U.S. S.C.,178.C. Rep. 
198. 

15. CONTRACT.—Where a son, under an agreement 
with his father takes possession of the latter’s farm 
and the persona! property thereon, and the father and 
his wife live with such son for aterm of years, on sur- 
render of the property by the son to the father the son 
is liable for the value of the personal property re- 
ceived, he not being charged with any rent, and the 
labor of the father and his wife being equivalent to the 
value of their board.—WALKER V. WALKER, Iowa, 69 
N. W. Rep. 517. 

16. CONTRACT — Agreement to Arbitrate.—An agree- 
ment to arbitrate as to a liability which has already 
been incurred is no defense in an action to enforce the 
lability.—GAITHER V. DOUGHERTY, Ky., 38S. W. Rep. 
2, 
17. CONTRACTS—Effect of Fraud.—In an action on a 
written contract, defendants claimed that it was at- 
tempted, in such contract, to reduce an oral agreement 
to writing; that, by fraudulent procurement of the 
plaintiff, defendants were induced to sign the writing, 
which did not represent the real agreement; that they 
obtained nothing under it; and that they did what they 
could to rescind it as soon as they discovered the 
fraud: Held, to set up a sufficient defense, as, if their 
claim was true, the contract was absolutely void, and 
there was no necessity for a reformation thereof.— 
BURLINGTON LUMBER CO. V. EvANS LUMBER Co., Iowa, 
ON. W. Rep. 558. 

18. CONTRACT — Evidence.—Where the negotiations 
Telative to the making of a contract between two par- 
ties are carried on by correspondence, whether there 
is a final assent by one party to proposals made by the 
Other is a question of fact, and such assent may be 
shown by the subsequent conduct of the parties, in 
proceeding as though a contract had been made,though 


' there was no formal acceptance.—PATRICK V. SMITH, 


Tex.,38S. W. Rep. 17. 

19. ConTRacTt — Gaming Contracts. —The question 
whether a contract for the purchase of grain through 
& broker contemplated an actual delivery ot the grain, 


. 0rmerely a purchase on margins, and was therefore 


invalid, is to be determined, not only from the con- 
tract, but also from the conduct of the parties them- 
Selves.—PRESS V. DUNCAN, Iowa, 69 N. W. Rep. 543. 

2. ConTrracTs—Performance.—A contract for a mon- 
Ument, after giving the exact dimensions of various 


. parts, provided fora ‘‘cap, the same as cap on the T 
' Monument,” which was of larger dimensiors than the 
_ One called for by such contract: Held, that the contract 

did not call for a cap of the precise dimensions of that 





on the T monument, but one substantially the same as 
that in material, design, style and workmanship, and 
of dimensions suited to the monument. — PRIOR V. 
SCHMBISER, Iowa, 69 N. W. Rep. 535. 

21. CONTRACTS — Performance.—Under a contract for 
the construction of a sewer, providing that the certifi- 
cate of the inspector of materials and work to be ap- 
pointed by the city should be a condition precedent to 
the contractor’s right of payment, an action by the 
contractor will not lie to recover damages based upon 
the increased cost of the work alleged to be due to de- 
lay caused by conduct of the inspector in rejecting 
material which was in fact in accordance with the 
Plans and epecifications. — MONTGOMERY v, MAYOR, 
ETC., OF CITY OF NEW YORK, N. Y., 45 N. E. Rep. 550. 

22. CONTRACT — Restraint of Trade. — A contract for 
the sale of beer, which provides that the purchaser 
shall handle only the beer named in the contract, and 
that the manufacturer shall sell to no other dealer in 
that town or vicinity, creates a trust and conspiracy 
against trade, within the prohibition of the act of 1889. 
—FvuQua V. PABST BREWING OO., Tex., 3888. W. Rep. 29. 

28. CONTRACT — Sale — Combinations in Restraint of 
Trade.—A contract of sale between a brewing company 
and a dealer, whereby the company grants exclusive 
territory to the dealer for the sale of its products, and 
further agrees to furnish the dealer with a delivery 
wagon and ice vault, which were to remain its prop- 
erty, and the dealer agrees not to sell the product of 
any other company, isa combination in restraint of 
trade, as prohibited by Act March 30, 1889. — Texas 
BREWING CoO. V. TEMPLEMAN, Tex., 388. W. Rep. 27. 

24. CONTRACT — Voluntary Conveyance. — A contract 
which inures to the benefit of a third person may be 
rescinded by the parties before its acceptance by him. 
—RICHARDS V. REEVES, Ind., 45 N. E. Rep. 624. 

25. CORPORATIONS — Conveyance as Donation—Ored- 
itors. — A conveyance of property, by a corporation 
which is indebted, as a donation to another corpora- 
tion, owned by stockholders of the former, is voidable 
at suit of creditors of the grantor.—MasoON V. FISCHER 
& BURNETT LUMBER OO., Miss., 21 South. Rep. 5. 

26. CORPORATIONS—Issue of Stock to Officers.—Where 
the rights of creditors are not involved, officers of a 
corporation organized for the manufacture of a 
patented article of purely speculative value, who in 
good faith and with the assent of the other stock- 
holders give their time, skill, and means in attempt- 
ing to develop the business and place it on a firm 
financial footing, in consideration of a transfer to them 
of a portion of unissued stock, which has no present, 
marketable value, are not liable to the corporation for 
the par value of said stock.—DIVINE Vv. UNIVERSAL 
SEWING MACHINE MOTOR ATTACHMENT CO., Tenn., 38 
8. W. Rep. 93. 

27. CORPORATION — Note — Signature of Secretary.— 
Under by-laws which require all contracts and agree- 
ments entered into by the corporation to be signed by 
the president, and also require the secretary to issue 
and countersign all orders drawn on the treasury, the 
signature of the secretary is not essential tothe va- 
lidity of a note made by the corporation, and signed by 
the president.—PEATMAN V. CENTERVILLE LIGHT, HEaT 
& PowErR Co., Iowa, 69 N. W. Rep. 541. 

28. CORPORATIONS — Stock Subscription.—A corpora- 
tion (creditors not being interested) cannot recover on 
a subscription for stock, where, after it was made, the 
corporation, with the consent of the subscriber, sold 
out its entire authorized stock, including that sub- 
scnibed for by him, and received full pay therefor.— 
LEVEL LAND CO. No.3 Vv. HAYWARD, Wis., 69 N. W. 
Rep. 567. 

29. CORPORATION—Stockholders’ Liability.—In an ac- 
tion under chapter 76, Gen. St. 1894, to enforce the 
double liability of the stockholders of an insolvent 
corporation: Held, the creditors are entitled to a 
judgment against each stockholder for the full amount 
of his statutory liability, even though the aggregate 
amount of this judgment exceeds the aggregate 
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amouut of ail the corporate indebtedness and costs 
and expenses of the action to be satisfied by such judg- 
ment. — HARPER V. CARROLL, Minn., 69 N. W. Rep. 610. 

30. CRIMINAL EVIDENCE — Homicide — Res Gest#.— 
Where it appeared that deceased had spoken insult- 
ing words to defendant, and that the latter went home 
to procure a gun, and returned therewith, and shot de- 
ceased, declarations, made by defendant at the time 
he went for the weapon, that he did not intend to kill 
deceased, but merely to make him retract the insult, 
were admissible as res geste.—KOLLER V. STATE, Tex., 
38S. W. Rep. 44. 

81. CRIMINAL Law—Accessory.—Under an indictment 
for an assault to murder charging defendant as princi- 
pal, a conviction as accessory cannot be had.—STAaTE 
Vv. GREEN, N. Car., 268. E, Rep. 112. 

32. CRIMINAL Law—Bribery.—Bribery at common law 
isthe crime of offering any undue reward or remunera- 
tion to any pub ic officer, or other person intrusted 
with a public duty, with a view to influence his be- 
havior in the discharge of his duty.—STaTEs v. MILES, 
Me., 36 Atl. Rep. 70. 

33. CRIMINAL Law—Burglary. — Where one aids and 
abets a burglary, though he does not come within 40 
feet of the house burglarized, he is equally guilty with 
the one who enters.—STATE V. PEARSON, N. Car., 268. 
E. Rep. 117. 

34. CRIMINAL LAW—Effect of Pardon. — A full pardon 
of an offense not only blots out the crime committed, 
but removes all punishment and disabilities resulting 
from the conviction. When extended to a convict in 
prison, it relieves him, and removes his disabilities; 
and, when granted after his time of imprisonment has 
expired, it removes all that is left of the consequences 
of conviction—his disabilities. — SINGLETON V. STATE, 
Fla., 21 South. Rep. 21. 

35. CRIMINAL Law — Larceny. — On trial for larceny, 
where the offense was committed in the known pres- 
ence of the owner of the property, and was claimed 
by the defendant to have been only forcible trespass, 
it was error to refuse to submit to the jury the ques- 
tion of felonious intent.—STATK v. Coy, N. Car., 268. 
E. Rep. 120. 

36. CRIMINAL Law — Murder in Attempt to Commit 
Robbery.—A person who conspires to commit robbery 
is guilty of a murder resulting from the attempted 
perpetration of the crime, though the killing was done 
in his absence, and in the absence of his co-conapira- 
tors, by persons employed by the latter to effect the 
robbery.—Isaacs V. STATE, Tex., 38S. W. Rep. 40. 

37. CRIMINAL PrRaCTICE—Grand Jury.—If a grand jury 
is impaneled on the first day of the term, and on the 
second day it is discovered that one of the jurors is 
disqualified, it is competent for the court to discharge 
him, and order an additional grand juror to be drawn 
from the list of the grand jury furnished by the jury 
commissioners for that term.—STATE V. REISZ, La., 21 
South. Rep. 26. 

38. CRIMINAL PRACTICE—Larceny.— While, to sustain 
aconviction for larceny, it should be proven that the 
goods and chattels alleged to have been stolen were 
feloniously stolen,taken, and carried away, the in- 
dictment is not fatally defective if the word ‘‘away” is 
omitted, and the meaning is supplied by other words. 
—STATE V. PARRY, La., 21 South. Rep. 30. 


39. DECEIT—Fraud—Misrepresentations.—It is no de- 
fense to an action on a note given for the price of land 
that the vendor stated that certain. improvements 
would be made near the land, which statements were 
false, and induced the purchase, unless it is shown 
that the vendor had actual knowledge on the subject, 
which the purchaser did not have, and could not ac- 
quire by the exercise of ordinary diligence. — CLARK 
Vv. TANNER, Ky., 38S. W. Rep. 11. 


40. DEED—Condition Prohibiting Alienation.—A con- 
dition annexed to a deed in fee, prohibiting any aliena- 
tion by the grantee for a time specified, is void.— 
LATIMER V. WADDELL, N. Car., 268. E. Rep. 122. 





41. DEED—Conditional Limitation.—A provision ing | 4 
deed conveying land in fee-simple, that in case ofthe 
grantee’s death, without having disposed of the la 
by deed or will, without issue or their descendaj 
living at the time of his death, the title should passtg 
others, is valid as a conditional limitation. — Logg. 
RIDGE Vv. MCCOMMON, Tex., 88S. W. Rep. 33. 4 


42. DEED — Delivery. — Evidence that a deed gy, © 
ecuted by a father to his daughter, reciting that it wag | 
“only to take effect at the death of the grantor,” wag © 
recorded about a year after it was executed, and me. 
mained of record for about 20 years; that the deed wag 
in the possession of the grantee; that the grantor 
knew it was recorded; that he treated the land as that 
of the grantee, and spoke of it as hers to his neighbors 
on many occasions—is sufficient, in the absence of 
clear proof to the contrary, to show delivery of the 
deed, — HARSHBARGER V. CARROLL, IIl., 45 N. E. Rep, — 
565 


43. DEVISES — Meaning of ‘‘Children.”—*“Children,” 
as ordinarily used in devises, is a word of personal de 
scription, pointing to individual acquisition, and, go 
far as Jesignation goes, differs in no way from the 
mention of individuals by name. Itis nota wordof 
limitation, does not point to hereditable succession, 
and is employed in contradistinction to “issue” and 
*‘heirs ofthe body.”—FOREST OIL CO. Vv. CRAWFORD, 
U.S.C. C. of App., Third Circuit, 77 Fed. Rep. 106. 


44. DOWER — Lease for Life.—Rev. St. 1881, § 248 
(Rev. St. 1894, § 2641), providing that a widow, who has 
remarried, holding lands by virtue of her previous 
marriage, may not, if there are children of such prior 
marriage living, alienate the lands so held, does not 
render void a lease of such lands for her life.—Forey 
v. DAVENPORT, Ind., 45 N. E. Rep. 592. ; 


45. EMINENT DOMAIN—Procedure — Amendment.—An 
action to condemn property for railroad purposes 
should be brought in the name of the company, despite — 
the fact that its property isin the bands of receivers — 
appointed in foreclosure proceedings, who are operat 
ing the road.—BIGELOW V. DRAPER, N. Dak., 69N. W. 
Rep. 570. 


46. EVIDENCE — Declarations.—The statements of de 
ceased to his physician and cthersin regard to the 
cause of the injury from which he was suffering, made — 
at different times, from several hoursto three days 
after the supposed accident, are inadmissible in an ae 
tion on an accident insurance policy issued to him, a8 © 
they form no part ofthe res geste#.—-GLOBE ACCIDENT 
Ins. Co. V. GERISCH, II1., 45 N. E. Rep. 563. 


47. FEDERAL CourTs—Jurisdiction — Monopolies.—A ~ 
bill by members of a business exchange to enjoin the 
board of directors from enforcing against them cer — 
tain by-laws of the association on the ground that the 
same are illegal, as being in restraint of trade and 
commerce, cannot be based upon the “Anti-Trust Law” © 
of July 2, 1890 (26 Stat. 209); forthe right given by see 
tion 4 thereof to bring suits for injunction is limited @ 
suits instituted on behalf of the government. Theré 
fore the authority given by section 5,to bring in nom — 
residents of the district, cannot be availed of in prk | 
vate suits,and the court can acquire no jurisdiction — 
over them.—GREER, MILLS & Co. Vv. STOLLER, U. 8.0. ~ 

}., W. D. (Mo.), 77 Fed. Rep. 1. ; 


48. FRAUDS, STATUTE OF—Auctions.—The writing, by 
the auctioneer, onthe side of an advertisement for 
sale of land at public auction, of the name of the last” 
and highest bidder, with the amount bid, satisfies thé 
statute of frauds.—PROCTOR Vv. FINLEY, N. Car., 26 8 7 
E. Rep. 128. : 

49. FRAUDS, STATUTE OF — Debt of Third Person.—& 
promise by a vendee that, on a purchase of the land, 
he will pay a note of the vendor toa third person, #8 
void, within the statute of frauds.—HAUN V. BURRELL, 
N. Car., 268. E. Rep. 111. ; 

50. FRAUDS, STATUTE OF — Part Performance.—Part © 
performance of an oral contract for the exchange of 
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jands, whereby one party is required to reduce an in- 
eumbrance on the land to be conveyed by him, is 
shown by the fact that the parties gave to each other 
their deeds.to the lands so as to take the contract out 
of the statute of frauds.—BENNETT V. KNOWLES, Mich., 
oN. W. Rep. 491. 

§l. FRAUDS, STATUTE OF — Verbal Contract — Injunc- 
tion.—A verbal contract, though void under the statute 
of frauds, may still be proved, in resistance to a suit 
foran injunction, for the purpose of showing that it 
would be inequitable to grant it.—DENVER & R.G. R. 
Oo. Vv. RisTINE, U.S. C.C. of App., Eighth Circuit, 77 
Fed. Rep. 58. 

52. GARNISHMENT — Judgment.—Where two corpora- 
tions, under a business name, which they use when 
acting together, different from the corporate name of 
either, issue a policy of insurance for acertain amount, 
reciting that half thereof is insured by each, they may 
be garnished under that name for their liability, and a 
single judgment rendered against them in that name. 
—FERRY V. CINCINNATI UNDERWRITERS, Mich., 69N. W. 
Rep. 483. 

63. GUARANTY INSURANCE—Applivation.—An answer, 
toa question, contained in an application fora bond 
insuring the integrity of the applicant, to which ap- 
plication no reference whatever is made in the bond 
itself, is to be treated as a representation, rather than 
asa warranty ; and it isjnot error to permit the jury, in 
an action on the bond, to determine whether such an- 
swer was substantially true or not.—Missoort, K. & T. 
Trust CoO. v. GERMAN NAT. BANK OF DENVER, COLO., 
U.S, C. C. of App., Eighth Circuit, 77 Fed. Rep. 117. 


54. GUARDIAN’S SALE — Invalidity of Title.—A guard. 
jan’s deed to land sold by him under an order of the 
probate court, where the sale was not reported to, nor 
confirmed by, the court, and it does not appear 
whether the purchase money was paid and accounted 
for,is void; and subsequent purchasers under it are 
chargeable with notice of the defect of their title.— 
HICKS V. BLAKEMAN, Miss., 21 South. Rep. 7. 


55. HaBEAS CoRPUS.—Though the writ of habeas corpus 
igone of constitutional right, its privilege is to be ex- 
ercised in a reasonable manner; and in ordinary cases 
application should, in the first instance, be made to 
the circuit court, from whose decision an appeal may 
be taken which will be preferred, and considered as 
s00n as submitted inthe supreme court.—IN RE HamM- 
MILL, 8S. Dak., 69 N. W. Rep. 577. 

56. HUSBAND AND WIFE—Agency.—The mere fact that 
awife knew that materials purchased by her husband 
on credit from plaintiff were used in her house does 
not amount to a ratification of the husband’s act, 
where it is shown that the wife furnished the husband 
with money to pay for all purchasers made for her 
house, und had no knowledge that any were made on 
tredit.—YOuNG v. SWAN, Iowa, 69 N. W. Rep. 566. 

57. HUSBAND AND WIFE — Joint Judgment.—A judg- 
ment against a husband and wife, eon a contract made 
by the wife while under the disability of coverture, is 
binding on the wife until set aside.—ADCOCK V. MANN, 
Tenn., 38S. W. Rep. 99. 

58. HUSBAND AND WIFE — Separate Estate.—Where a 
hysband and wife enter into a contract to plant and 
wultivate an orchard on land on which they are living, 
but the title to which is in a third person, the contract 
does not relate to the wife’s separate estate, and can 


hot be enforced against her, though she subsequently | 


acquires the title. —EDISON v. BABKA, Mich., 69 N. W. 
Rep. 499. 

589. INJUNCTION—Nuisance—Powers of Municipal Offi- 
cers.—The power of a municipal officer to abate a pub- 
lie nuisance without statutory or judicial process 
Stands upon the same footing as the power ofa citi- 
zen.—Coast Co. V. MAYOR, ETC. OF BOROUGH OF SPRING 
Lakz, N. J., 36 Atl. Rep. 21. 

60. INSURANCE — Representations on Application.— 
Provisions in an insurance policy that the representa- 
tions and answers in the application are fully true, 





constitute a warranty of the truth of such statements 
so far as they rest upon the applicant’s own knowl- 
edge.—SWEENEY V. METROPOLITAN LiFe Ins. Co., R. 
I., 36 Atl. Rep. 9. 

61. INSURANCE — Valued Policy Law.—Rev. St. 1879, 
art. 2971, which provides that a fire insurance policy, 
in case of a total loss, shall be held to be a liquidated 
demand against the company for the full amount of 
such policy, ‘‘provided that the provisions of this 
article shall not apply to personal property,” applies 
to a house, erected by the owner on leased land.— 
ORIENT Ins. CO! V. PARLIN & ORENDORFF CoO., Tex., 38 
8. W. Rep. 60. 

62. JUDGMENT —By Default — Vacation.—Itis nota 
sufficient ground for opening a default judgment that 
defendant “was informed that there was no need of 
going to expense to employ an attorney, for they 
could not get judgment against him.’”’—STATE V. CasEY, 
8. Dak., 69 N. W. Rep. 585. 

63. JUDGMENT—Res Judicata—Community Property. 
—A judgment in an action against a husband only, to 
determine adverse claims to land, is a bartoa subse- 
quent action by such busband and his wife agaipst the 
plaintiff in the former action, involving the same ques- 
tion adjudicated in the first action, though the land is 
community property.—LIcuHTyY v. Lewis, U.S.C. OC. of 
App., Ninth Circuit, 77 Fed. Rep. 111. 


64. JUDGMENT — Satisfaction.—A sheriff’s return on 
an execution recited only thaton a certain day he 
levied on land specifically described, and, on a subse- 
quent day named, he sold said land tothe judgment 
plaintiff, naming him, fora certain sum, which ex- 
ceeded the amount of the judgment. There was noth- 
ing to show whether the costs were paid, or what fur- 
ther, if anything, was done under the sale: Held, to 
show a complete sale, which satisfied the judgment; 
and that Code, § 3089, providing that, where the pur- 
chaser fails to pay the money, plaintiff may proceed 
against him, otherwise the sheriff shall treat the sale 
as a nullity, and may resell, does not apply. —HARPHAM 
Vv. WORTHINGTON, Iowa, 69 N. W. Rep. 535. 


65. JUD@MENT—What Constitutes—Entry by Clerk.— 
Under Comp. Laws, § 5102, providing that a judgment 
‘*shall be entered in the judgment book,” a judgment 
so entered is the original judgment, and a form of 
judgment signed by the judge is only an order for judg- 
ment, and not the judgment ofthe court.—LOCKE V. 
HUBBARD, 8. Dak., 69 N. W. Rep. 588. 

66. LANDLORD AND TENANT—Construction of Lease.— 
Under a lease of a building at a certain rent, and pro- 
viding that until the lessor should cause the building 
to be heated with steam the rent should be another 
smaller sum, the lessor is not bound to furnish steam 
heat except as acondition precedent to his right to 
the higher rent.—GATCH V. GARRETSON, Iowa, 69 N. 
W. Rep. 550. 

67. LANDLORD AND TENANT — Fixtures.—A purchaser 
of a cotton gin from a tenant, who placed the same on 
the premisee with the intention of removing it, with 
the knowledge of the landlord, may, during the ten- 
ancy, remove the same, and holdit as against the 
landlord.—McMAatTH V. LEVY, Miss., 21 South. Rep. 9. 

68. LIMITATION OF ACTIONS — Absconding Debtor.— 
One who has a right of action against another to re- 
cover damages, andthe person against whom such 
right exists, sustain the relation of debtor and 
creditor, within Sand. & H. Dig. § 4835, which provides 
that if any debtor fraudulently absconds from another 
State to Arkansas, without the knowledge of his cred- 
itor, the latter may commence suit against him within 
the time prescribed for bringing such actions, after he 
discovers the debtor's residence.—KEITH V. HINER, 
Ark., 388. W. Rep. 13. 

69. MALICIOUS PROSECUTION — Pro! able Cause.—An 
honest, though mistaken, belief in the truth of the 
charge made in a criminal complaint, is evidence of 
probable cause.—GOLDSTEIN V. FOULKES, R. I., 36 Atl. 
Rep. 9. 
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70, MANDAMUS—Issuance to State Officer.—Rev. St. 
1895, art. 946, providing that the supreme court may is- 
sue writs of mandamus to any State officers except the 
governor, sufficiently specifies the cases in which the 
court may grant the writ, within the meaning of Const. 
art. 5, § 3, providing that the supreme court may is- 
sue the writ in cases to be specified by the legislature. 
—THOMPSON V. BAKER, Tex., 38S. W. Rep. 21. 

71. MANDAMUS—Street Railroads.—After a street car 
company has accepted a franchise authorizing it to 
operate its lines upon certuin streets, and has under- 
taken the operation thereof, the public acquires a 
right to the operation of such lines, which may be en- 
forced by mandamus.—SaN ANTONIO ST. Ry. CO. V. 
STATE, Tex., 388. W. Rep. 54. 

72. MARRIAGE—Breach of Marriage Contract.—In an 
action for breach of promise to marry, allegations of 
seduction by means of such promise may jbe pleaded 
merely in aggravation of damages, and do not subject 
the complaint to the charge of embracing two causes 
of action.—GEIGER V. PAYNE, Iowa, 69 N. W. Rep. 554. 

78. MARRIED WOMEN—Action for Earnings.—A mar- 
ried woman may sue for compensation for nursing a 
stranger, as Rev. 8t.1881, § 5130, gives a married woman 
the ownership of all earnings from any service ren- 
dered by her for persons other than her husband.—AR- 
NOLD V. RIFNER, Ind., 45 N. E. Rep. 618. 

74. MASTER AND SERVANT — Assumption of Risk.— 
Where a brakeman, for the purpose of making a coup- 
ling, goes between the rails, to adjust a link in the 
drawhead of a moving car, and, while running back- 
ward, his foot is caught by the brake beam, the acci- 
dent is one ordinarily incident to the employment, the 
risk of which the brakeman had assumed.—HOUSTON 
&T.C. Ry. Co. v. SMITH, Tex., 38S. W. Rep. 51. 

75. MASTER AND SERVANT—Negligence—Appliances.— 
Two cars connected by a defective link were by order 
of defendant coupled to the train, at night, on which 
plaintiff was a brakeman. There was evidence that 
there was a train inspector at the place where the cars 
were attached to the train, and that a proper inspec- 
tion would have shown tie link to be defective: Held, 
that plaintiff, thereafter injured by such defect, was 
entitled to recover.—LOUISVILLE, N. & A. C. Ry. Co. 
Vv. HOWELL, Ind., 45 N. E. Rep. 584. 

76. MECHANIO’S LIEN—Notice.—Rev. St. 1891, ch. 82, § 
4, requires the notice for a mechanic’s lien to set forth 
the times when the material was furnished or labor 
performed: Held that, where a contract for the car- 
penter work on a building required all the labor and 
material to be furnished for a certain price, the notice 
of lien need only state the dates between which the 
labor and material were furnished, and the value of 
both in a lump sum, though the contractor was pre- 
vented by the owner from completing his contract, and 
therefore was only entitled to a reasonable compensa- 
tion for as much thereof as had been performed in pro- 
portion to the contract price.—MOORE V. PARIS4, IIl., 
45 N. E. Rep. 573. 

77. MORTGAGES—Extension of Payment.—An exten- 
sion of time, for a consideration, to pay one of two 
notes secured by a mortgage, does not preclude the 
right to foreclose for the non-payment of interest, 
where the mortgage provides that interest should be 
paid on each note annually, and that the whole debt 
should become due on default in the payment of any 
installment of interest.—GERMOND V. HERMOSA ICE 
Co.,8. Dak., 69 N. W. Rep. 578. 

78. MORTGAGE—Fixtures.—A real estate mortgage on 
a lot, and} the ‘‘tenements, hereditaments, and appur- 
tenances,” covers a wooden opera house thereon, 
which rests on sills on the ground, the roof being sup- 
ported by the sides, and by iron columns on stone and 
wood foundations, the base of the stage and furnace of 
which are in excavations made for the purpose.— 
MILES V. MCNAUGHTON, Mich., 69 N. W. Rep. 481. 

79. MORTGAGE BonpDs —Sale of Security—Corpora- 
tions.—A corporation mortgagor, coming into posses- 
sion of bonds or coupons secured by its mortgage, 








cannot enforce them against the proceeds of sale gf 
the mortgaged property, where such preceeds arejp, 
sufficient to pay in full the other outstanding b x 
and coupons secured thereby.—NEW YORK SEC 
TRusT CO. Vv. EQUITABLE Monts. Co., U. 8. C. 0., 8.5, 
(N. Y.), 77 Fed. Rep. 64. oe 

80. MUNICIPAL CORPORATION — Dedication — What” 
Constitutes.—A proposition, made by the owner of © 
property to a city, to change the location of a street 
across such property, and its acceptance by the 
council, and the making of the proposed change, eon. 
stitutes a dedication of the ground occupied by the 
street as relocated.—SWEATMAN V. CITY OF DEADWOOD, 
8. Dak., 69N. W. Rep. 582. : 

81. MUNICIPAL CORPORATION—Dedication of Street. 
Purchasers of lots from an owner of a tract who ha 
platted it are barred of any right to claim that certains” 
parts of the tract are dedicated to use as streets oF | 
public grounds, either on the ground that they ares 
shown by the plat, or were so represented by thelr 
vendor, where such portions have been visibly ocem 
pied and used as priyate property for more than® 
years since their purchase.—Mason v. CITY OF Og - 
CAGO, Ill., 45 N. E. Rep. 567. 

82. MUNICIPAL CORPORATIONS — Illegal Contract— 
Guaranty.—A contract made by the officers of a city” 
for the paving and improvement of streets, to be paid 
for by the issuance of bonds of the city to the com 
tractor on completion of the work, if valid, createsa 
debt; and, where no provision is made at the time for” 
interest and sinking fund, the contract is void, impose # 
ing no obligation on the city, and the delivery of the 
bonds or the payment of funds of the city on tne com , 
tract would be an unlawful act on the part of the off # 
cers.—HOWARD V. SMITH, Tex., 38S. W. Rep. 15. 3: 5 

83. MUNICIPAL CORPORATIONS—Limitation on Indebk 
ness.— Where a city contracted for a fire-alarm system 9 
at atime when it was indebted beyond the constiti1 # 
tional limit, and it had no money in its treasury 
to pay for such system, either at the time the com” 
tract was made or when the system was completed 
and accepted, such contract was within Const, art. B 
limiting municipal indebtedness to 2 per cent. of the 
value of its taxable property, though the city had on | 
hand sufficient funds to pay for it at the time fixed for © 
payment by the contract.—CITy OF La PorTE v. Game 
WELL FIRE ALARM TEL. CO., Ind., 45 N. E. Rep. 689. ~ 

84. MUNICIPAL CORPORATIONS — Ordinances.—Munie — 
ipal corporations possess only such powers a8 8f — 
granted by the legislature in express Words, and those” 
necessarily implied by the powers expressly granted. 
An ordinance will not be upheld by virtue of the ineh — 
dental powers of a municipaliity, or under a general” 
grant of authority, unless it be reasonable, and notop 
pressive.—PITTSBURGH, C., C. & 8ST. L. Ry. O00. ia 
TOWN OF CROWN POINT, Ind., 45 N. E. Rep. 587. B: 

85. MUNICIPAL CORPORATIONS—Powers.—A city re 
no authority to incur indebtedness for expenses of & 
campaign to secure the selection of the city as the cap” 
ital of the State.—SHANNON V. CITY OF HURON, S. Daky 
69 N. W. Rep. 598. 2 

86. NATIONAL BANKS—Cashier—Ultra Vires.—One wid 
deals with the cashier of a national bank, professl 
to act on its behalf, in a transaction known to be ub” 
side the legitimate sphere of its operations, has a 
right to presume that the acts of the cashier have 
sanctioned by the board of directors or other gover 
ing body, as no act done by an officer of an incorpo 
rated company in furtherance of a business ventur 
which is in excess of the corporate powers, can 0 — 
said to be an act which is within the scope of the cat” 
tomary powers of such officer. — FARMERS’ & MER” 
CHANTS’ NAT. BANK V. SMITH, U. 8. OC. C. of Ape, 
Eighth Circuit, 77 Fed. Rep. 129. 

87. PARENT AND CHILD—Liability of Father.—Whett 
a wife leaves her husband without adequate ¢ 
taking with her their child, and subsequently thee 
enjoins the husband from interfering with the 
custody of the child, pending divorce proceeding§ 
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her, and he takes no steps for the dissolution of the 


" jnjanction, he is liable, in case the wife is unable to 


gupport the child, for support furnished it by a third 
m at. the request of the wife. — SHIELDS v. 
O'REILLY, Conn., 36 Atl. Rep. 49. 

88. PARENT AND CHILD—Services.—Before a fon can 
recover for services rendered for his father while a 
member of his father’s family, he must rebut the legal 
presumption that such services were rendered gratul. 
tously.—ENGER V. LOFLAND, Iowa, 69 N. W. Rep. 526. 

89. PARENT AND CHILD—Services — Compensation.— 
The stepdaughter is not bound, by the ties of con- 
ganguinity,to render her stepfather gratuitous serv- 
fees a8 anurse and attendant during illness and de- 
erepitude ; but for such services she is entitled to com- 
pensation. SUCCESSION OF STUART, La., 21 South. Rep. 

9, PARTNERSHIP — Beneficial Associations — Owner- 
ship of Property.—A voluntary association, unincor- 
porated, formed for social and charitable purposes, 
and not for trade or profit, is not a partnership, enti- 
tling the members thereof to a proportionate share of 
the association property on withdrawal.—LOCAL UNION 
No. 1, TEXTILE WORKERS V. BARRETT, R. I., 36 Atl. Rev. 
5. 

91. PARTNERSHIP—Payment of Stock Subscription— 
Res Judicata—Identity of Parties in Issue—Receivers 
—Rights of Creditors.—The subscription to the capital 
stock of a partnership association limited, organized 
under How. Ann. St. ch. 79, may be paid by promis- 
sory notes, relieving the stockholder from further lia- 
ability, where such notes are converted into money, 
and the proceeds applied for the benefit of the associa- 
tion.—RousE, HaZaRD & CO. V. DETROIT CYCLE CO., 
Mich., 69 N. W. Rep. 511. 

92. PARTNERSHIP ASSOCIATION—Validity—Estoppel.— 
One who has dealt with an association organized un- 
der How. Ann. St. ch. 79, relating to partnership associa- 
tions limited, as a legal entity, is,in the absence of 


5? fraud, estopped to attack collaterally the validity of 


the association on the ground of irregularity in the 
original organization, so as to render the stockholders 
thereof liable as partners.—STAVER & ABBOTT MANUFG. 
Oo. v. BLAKE, Mich., 69 N. W. Rep. 508. 

93. PLEADING — Recoupment — Judgment.—Damages 
that accrue to defendant from a transaction out of 
which the plaintiff's cause of action arose may be re- 
couped.—JOHNSON V. WHITE MOUNTAIN CO-OPERATIVE 
CREAMERY ASSN., N. H., 36 Atl. Rep. 13. 

94. PRINCIPAL AND AGENT — Contract. — An agent for 
the sale of goods of a manufacturing company, under 
& written contract by which he agreed to indorse all 
notes taken from customers, is not bound to indorse a 
note taken for goods sold by a general agent of the 
company over his protest, and after his statement that 
he would not indorse the note, although, after the sale 
was made, he delivered the goods sold, and took the 
note therefor, the same as other customers’ notes, but 
Tefused to indorse it.—SPRINGFIELD FERTILIZER CO. Vv. 
TOMPKINS, Ind., 45 N. E. Rep. 615. 


%. RaILROAD ComMPaNyYy — Crossings — Contributory 
Negligence. — It is contributory negligence for a deaf 
Person to drive across a railroad track before looking 
inboth directions to ascertain whether a train is ap- 
proaching, even though it became necessary to stand 
up in the vehicle to see over ties so piled in the street 
asto obstruct the ordinary view of the tracks in ong 
direction, and though another persion had passed over 
the tracks in safety a few minutes before.—PHILLIPS V. 
Dgtroir, G. H. & M. Ry. Co., Mich., 69 N. W. Rep. 496. 


%. RAILROAD Company — Contributory Negligence.— 
Where a woman on horseback is about to cross a rail- 
Toad at a crossing where there is a deep cut which pre- 
Vents a view of an approaching train, it is not con- 
tributory negligence per se to only bring her horse to 
& slow walk in order to listen for a train, instead of 
Coming to a full stop. — ILLINOIS CENT. R. Oo. Vv. 
MIZELL, Ky., 88S. W. Rep. 5. 








97. REAL EsTaTE AGENT—Commissions. — Plaintiff, a 
real estate broker, knowing defendant had property 
for sale,said to him that he had a “customer,” and 
asked the price. Atasecond interview he took de- 
fendant to the house of the proposed purchaser, and 
introduced him to defendant, saying, “This is my 
customer.” No sale was then made. Defendant after- 
wards effected a sale to such person without the 
knowledge of plaintiff: Held, there was no implied 
contract by defendant to pay any commission to 
plaintiff. — WEINHOUSE V. CRONIN, Conn., 36 Atl. Rep. 
45. 

98. SALE — Rescission.—A sale of personal property, 
with a warranty of quality, and without fraud, may be 
treated asa sale upon condition subsequent, at the 
election of the purchaser, and, in the event of a breach 
of the warranty,the property may be restored, and 
the sale rescinded. — MILLIKEN V. SKILLINGS, Me., 86 
Atl. Rep. 77. 


99. SALE—Sufliciency of Contract.—A written memor- 
andum of agreement for the exchange of a stock of 
merchandise for other property, by which an inven- 
tory of the goods was to be made, the undamaged 
goods at cost price, and “the damaged goods at prices 
agreed upon,” no provision being made as to who was 
to determine what were damaged goods or fix their 
price, is too indefinite to constitute a contract of sale 
which can be enforced. — DAYTON v. STONE, Mich., 69 
N. W. Rep. 515. 


100. SAaLE—When Complete, — Under a contract recit- 
ing, ‘‘I have this day sold” to defendants “all stave 
timber on my plantations for two cents per stave at 
the stump,” defendants ‘‘to pay forthem before they 
are moved off the land,” title to the staves did not pass 
to defendants until a count and payment had been 
made at the stump. — ORANE v. DAVIS, Miss., 21 South. 
Rep. 17. 


101. SCHOOL DISTRICTS — Location of Schoolhouse.— 
The notice of an election recited that it was proposed 
to issue bonds “‘to build a schoolhouse on the old site.” 
The ballots also indicated that the bonds were to be is- 
sued *‘to*build a schoolhouse on the old site:” Held 
that, iu the absence of anything to show that it was 
impossible to build on the old site, the directors were 
bound by the vote on the bonds.— RopeGgERSs v. InN- 
DEPENDENT SCHOOL DIST. OF COLFAX, Iowa, 69 N. W. 
Rep. 544. 


102. SPECIFIC PERFORMANCE—Contract to Devise.—A 
valid agreement to dispose of property by will may be 
enforced in equity against the promisor’s devisees.— 
FOGLE V. PRUTESTANT EPISCOPAL CHURCH OF THE PAR- 
ISH OF 8ST. MICHABL, 8. Car., 26S. E. Rep. 99. 

108. TaxaTION—Constitutional Law.—Const. § 171, pro- 
vides that the general assembly shall provide for uni- 
form taxation, and that all taxes shall be levied and 
collected by general laws. Section 59, subsec. 15, pro- 
hibits the enactment of local and special laws relating 
to taxation. Revenue Laws 1891-93, art. 5, provide for 
the taxation of distilled liquors stored in bonded ware- 
houses, and for their assessment at a fair cash value, 
and for the payment of the taxes in installments: 
Held, that such statute is unconstitutional.—COMMON- 
WEALTH V. TAYLOR, Ky., 38S. W. Rep. 10. 

104. TAxXaTION—Exemption—Manufacturing Corpora- 
tions. —The exemption from taxation of a class of 
manufacturing corporations is not affected by the fact 
that the corporation engages in a business distinct 
from manufacturing, the exemption being confined to 
the property employed in the manufacturing desfg- 
nated in the exemption provision in the constitution. 
—SOUTHERN CHEMICAL & FERTILIZING CO. V. BOARD OF 
ASSESSORS, La., 21 South. Rep. 31. 

105. TaXaTION — Government Land.—Where a home- 
stead entry on government land was changed into a 
cash entry, which was suspended, and the proof of 
residence finally rejected, by the United States land de- 
partment, necessitating the making of new proof there- 
after, on which the patent issued, the land did not be- 
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come taxable under State authority until the second 
proof was made, leaving nothing further to be done by 
the purchaser to perfect his equitable title and his 
right to a patent; anda sale of the land for taxes there- 
tofore leviea was void. — DUNCAN V. NEWCOMER, 8. 
Dak., 69 N. W. Rep. 580. 

106. TRADE NAME — Injunction. — Plaintiff was en- 
gaged in the importation and sale of dyes under the 
label ‘“‘German Household Dyes.” Defendants sub. 
sequently began the importation and sale of dyes 
made by a different manufacturer, under the label 
“Excellent German Household Dyes,” which were put 
up in packages similar in size, shape, color, etc., to 
the packages sold by plaintiff. There was proof that 
the resemblance was calculated to, and actually did, 
deceive the public, damaging plaintiff's trade: Held, 
that plaintiff was entitled to relief by injunction.— 
OPPERMAN V. WATERMAN, Wis., 69 N. W. Rep. 569. 

107. TRADE-MARK—Use of One’s Own Name.—A man 
has a rightto use his own namein connection with 
any business he honestly desires to carry on, but he 
will not be allowed to use it in such a way as to injure 
another having the same name; and,to prevent such 
injury, equity will direct him how he shall use his 
name to denote his own individuality.—WALTER BAKER 
& Co. v. BAKER, v: 8.0. U., W. D. (Va.), 77 Fed. Rep. 
181. 

108. TRUsTs — Creation.—A person, after telling his 
wife to give $1,000 to H, died, leaving all his property to 
his wife. She made payments from time to time to H, 
and told persons that she should follow ber husband’s 
wishes, and give H $1,000; that she should give it in 
small payments,so H would use itfor her own per- 
sonal use,though H wanted itall at once; that she 
should pay itas soon as she could make arrangements ; 
that she should pay interest until she did give it to 
her; and, finally, that she should give $500 of it when 
certain money was paid her, before which time she 
died: Held, that no trust was created.—HAMILTON V. 
HALL’s EstaT#, Mich., 69 N. W. Rep. 484. 

109. Trust — Resulting Trust — Parol.— Under 
McClain’s Code, § 3105, which requires all declarations 
or creations of trusts in relation to real estateto be 
executed in the same manner as deeds of conveyance, 
an assignor of a judgment and decree of foreclosure in 
his favor bya written assignment, absolute on its face, 
cannot establish a resulting trust by parol in the mort- 
gaged property after its purchase by the assignee un- 
derthe decree.—HEMSTREET V. WHEELER, Iowa, 69 N. 
W. Rep. 521. 

110. Usury—What Constitutes.—To sustain a plea of 
usury, it must appear that unlawful interest was paid 
to the lender, or that acommission was paid to the 
agent of the lender with his knowledge, or under cir- 
cumstances from which his knowledge will be pre- 
sumed, which commission, when added to the interest 
paid or to be paid, would exceed the lawful rate.— 
SHERWOOD V. HANEY, Ark., 38S. W. Rep. 15. 

111. WATERS—Surface Water — Obstruction.—A judg- 
ment for damages to a part of plaintiff’s lands, result- 
ing from any overflow, caused by defendant’s railroad 
embankment, and an insufficient culvert over a stream, 
is nota bar to an action for damages to another por- 
tion of plaintiff’s lands which had received no appar- 
ent damage when the first action was begun, but was 
subsequently affected by the continuance of the orig- 
inal cause.—ILLINOIS CENT. R. CO. V. WILBOURN, Miss., 
21 South. Rep. 1. 

"112. WILL—Bequest to Class — Limitation.—Testator, 
after giving his wife a life estate, bequeathed the re- 
mainder ‘‘to my sisters and their heirs and assigns, 
and to the children of my deceased»brother and their 
heirs and assigns. Thechildren of any of my sisters 
or my brother are only to receive the same share that 
my brother or sisters would receive if they were living 
at the decease of my wife:” Held that, as the bequest 
was to the sisters as a class, it included only those liv- 
ing at the termination of the life estate.—IN RE ALLEN, 
N. Y., 45 N. E. Rep. 554. 











118. WILLs—Construction.—A will provided that 
tator’s daughters, at their death, each might 4 
one-third of the estate given them to whom gg” 
pleased, and the other two-thirds to her children, jf 
she had any; if not, ‘‘to be distributed to my o 
children as she may direct.” One daughter of t 
died, leaving no children surviving her: Held, 
she could not, under the power in the will, dispose 
the two-thirds among the children of the testator ing © 
manner so as to disinherit any one of them.—C.ary, 
SMALLWOOD, Ky., 38S. W. Rep. 7. 


114. WILLS — Construction — Estate Convey ed.—Teg. 
tator gave to G, his heirs and assigns, all his realty, 
and provided that if G died leaving no heirs, lawfully 
begotten, then the realty should go toD: Held, that” 
G did not take a fee-simple, but merely an estate taj” 
by implication.—CHESEBRO V. PALMER, Conn., 36 Atl, © 
Rep. 42. g 


115. WILLS—Descent and Distribution.—A will, after” 
devising the testator’s entire estate in trust to his ex © 
ecutor, to be invested so as to produce an income, pro ; 
vided thatthe income should be paid to his wife gs 
long as she remained a widow; that, if she remarried, ~ 
one-half of his estate should be paid to her, and the — 
other half to his sister, or, if his sister was then dead, — 
divided equally among his heirs at law by blood kin 
ship: Held, thatthe sister,onthe death of the wite 
without having remarried, was entitled to take onlyas 
an heir.—OPEL v. SHOUP, Iowa, 69 N. W. Rep. 560. < 


116. WILL—Devise—Restraint on Alienation.—Where”™ 
land is devised to testator’s children in fee-simplea 
condition that they shall not have the right to dispose ~ 
of the same until the elder arrived atthe age of Sis” 
void.—ZILLMER V. LANDGUTH, Wis.,69N. W. Rep. 568. 


117. WILL—Distribution of Lands.—Where a wife ap 
points her husband the testamentary trustee of her” 
daughters, and devises to them lands, ‘‘to be equally 
divided among them when the youngest attains the | 
age of 21 years, share and share alike, but not tobe” 
disposed of until that time,” the lands pass to the ~ 
daughters, freed from the trust, when the youngest at — 
tains the age of 21.—MAsON V. BROYLES, Tenn., 3 & 
W. Rep. 92. 


118. WILLS — Specific Legacies — Ademption.—Tes _ 
tator bequeathed to several legatees, in different 
amounts, certain shares of stock ‘‘now owned by mé, i 
and standing in my name on the books of’ the corpo 
ration. These bequests aggregated 2,200 shares. At the — 
time the will was made testator owned 3,257 shares of 
the stock, but at the time of his death he owned bat” 
200 shares: Held, that the legacies could not be re 
garded as specific, so as to be subject to ademptloaaa 4 
MAHONEY V. HOLT, R. I., 36 Atl. Rep. 1. Nie 


119. WITNESS — Competency as Expert.—Plaintiffs — 
grain was destroyed by fire set by sparks from defend: — 
ant’s engine, operating a threshing machine. A wit 
ness testified that he had runan engine for about@ 
years; had operated the engine in question a little; | 
that he had run similar engines, but never for thresh © 
ing grain: Held, thatthe witness was competent to 
testify as to the appliances necessary to keep sparks | 
from escaping from such engine.—RICHARDSON ¥V.~ 
DouGLas, Iowa, 69 N. W. Rep. 530. 4 


120. WiTnESs—Privilege.—A non-resident witness, in 
attending court, is exempt from service of a writ ina | 
civil action.—ELa V. ELA, N. H., 36 Atl. Rep. 15. ; 


121. WITNESS—Testimony against Decedents.—How. — 
Ann. St. § 7545, prohibiting the assignor of a claim” 
from testifying, in asuit against the representative’ 
of a decedent, as to matters which were equally withia 
the knowledge of decedent, does not preclude a hus — 
band from testifying in behalf of his wife is an action 4 
by her against an estate for services rendered the d& 
cedent, where he had agreed with his wife, prior Ladi 
the rendition ofthe services, that the remuneration 
should go to her.—SLACK V. NORTON, Mich., 69N. We” 
Rep. 497. 
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